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The Safe Deposit Company; What Law 
Should Apply? 


WILLIAM HARVEY REEVES 
Member of the New York Bar 


From time immemorial man has sought to lay up for him- 
self treasures upon earth “where moth and rust doth corrupt, 
and where thieves break through and steal.” These perils have 
‘induced a correlative effort by man to discover a safe place to 
keep his treasures. Hiding them away where they cannot be 
found is a method older than history which is still used, but 
more often by the careless and the ignorant. Very early, man 
learned to entrust his treasures to someone better prepared 
than he to keep them. Sound, hardheaded commercial advice 
may be found in the Code of Hammurabi, 2,000 B.C.: “If a 
man gives to another silver, gold, or anything else to safeguard, 
whatsoever he gives, he shall show to witnesses, and he shall ar- 
range the contracts before he makes the deposits.”* 


Beginnings of Bailments 


In legal contemplation such an arrangement for safeguard- 
ing, as referred to in the Code of Hammurabi, amounts to (and 
using ancient although still current language) a bailment for 
hire. It has every element of such a relationship. The goods 
were entrusted to someone in the business of keeping goods for 
others; a list or inventory was carefully made of the type, na- 
ture and value of the goods and, as an added precaution to both 
Editor’s Note: This article originally appeared in 4 Syracuse Law Review 274 and is re- 


printed with the permission of the Editors. 
1 Hoccson, BANKING THROUGH THE Aces $3 (1926). 
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parties, knowledge of the subject matter of the deposit was 
given also to a third person who could be available as a witness 
to it. Payment was made for such services, sometimes, it ap- 
pears, as much as a sixtieth of the value.” 

That bailment for hire was the principal relationship, prob- 
ably the only relationship, for hundreds, even thousands of 
years, seems fairly clear as circumstances indicating bailment 
for hire keep recurring. This type of safekeeping service was 
offered by ancient priests using their temple as the storehouse, 
and in such form existed in Egyptian, Greek and Roman days.’ 

The temples were most substantially built, a prime requisite 
for security now as well as then. Also the temples were sacred 
which was a deterrent to the commission of crimes within their 
confines. Priests were always in attendance insuring continua] 
guardianship. Thus the service offered greater protection 
against fire and theft in that ancient time than usually could be 
obtained elsewhere except in the palaces of the mighty. Rome 
it appears, always aware of commercial advantages, offered a 
similar service for keeping the valuables in government owned 
depositaries. 


Differentiation of Fiduciary Relationship 


Some have purported to find in these ancient relationships 
the beginnings of both the banking and the safe deposit busi- 
ness. This should cause no surprise, for the problem of earning 
a living, and out of the surplus of today, providing for the 
needs of tomorrow, is the history of business; and the way in 
which these fundamental questions were met in the past should 
be a guide to the future. These efforts should be considered, 
then, as the beginnings of all financial and fiduciary relations, 
as the beginnings of specialization of persons engaged in offer- 
ing particular services of a financial nature, and in the keeping 
of money or readily movable property which could be used as 
value in exchange. These early relationships, however, bear as 
much resemblance to the present day business of warehousing 


2 Ibid. 
8 Id., at 34-39. 
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or even of innkeeping as they do to the modern banking and 
safe deposit businesses. 

With the growing complexity of business over the years, 
the keeping of goods for others as a separate enterprise became 
divided into numerous subdivisions depending upon all sorts of 
problems relating to the goods themselves, or what type of 
service was desired. Some goods cannot be corrupted by moth 
or rust, but need other types of care, that they may retain their 
value. Also, there are goods, valuable only to the owner, which 
cannot possibly be of interest to the thief, and for these, fre- 
quently the service is merely to have a place of general deposit 
that the owner will know where such items are, so that they will 
not be mislaid or, by mere inadvertence, lost. However, what- 
ever the owner considers worth preserving must have the in- 
itial protection against fire and other destruction. These more 
complicated relationships can easily be traced through the 
growth of commerce in the middle ages, that great period 
which gave rise to the law of the merchant, used in various 
forms to this day. In the particular trading places, which were 
the only ones in which international trade was carried on, the 
very necessities of business created the laws of negotiable in- 
struments, the fundamentals of bankruptcy procedure, the use 
of foreign letters of credit, and the processes of foreign attach- 
ment and many other commercial usages and laws and, above 
all, the use of special contracts to define the duties and obliga- 
tions undertaken by one person to another in the production, 
purchase, sale, transportation and keeping of goods. 


Early Beginnings of the Safe Deposit Business 


Among such early commercial agreements appear those 
which would today be referred to as the specialized business of 
the safe deposit company. Among the earliest true safe de- 
posit agreements were those customarily made by the Monks 
of St. Jacques of Provins, France. The record is somewhat 
sketchy, but the elements are clear, and appear in a letter* 
written by one Andre Tolomei in 1262 from Provins in the 
4 Can, Faeunor, Das WECHSCHUHT DER PosTGLOSSATOREN 19, 20 (Leipsig 1899), adapted 


from an unpublished English translation by Professor Archibald H. Stockder of Columbia 
University. 








80 THE BANKING LAW JOURNAL 


Fairs of Champagne to his firm in Sienna, Italy. He writes 
in justification for having deposited certain valuables with the 
Monks of St. Jacques, and answers what are obviously the ob- 
jections of his firm that they are not dependable persons. From 
Tolomei’s answer, it does not appear that the criticism was an 
accusation of dishonesty, but rather expressed the fear that 
because of religious scruples the Monks could not be depended 
upon to return the goods or have further dealings with his prin- 
cipals, some of whom had been excommunicated. Tolomei ex- 
plains that because of the new type of commercial practice used 
by these monks for the convenience and protection of business- 
men, these fears are unwarranted, and points out that there 
are two systems of contracts offered—one, that they give the 
use of a locked room to the depositor and deliver to him the 
key to the door of the room, at the same time agreeing that 
whoever presents the proper key to the storeroom where the 
goods are housed, will be privileged to enter and take the goods 
there deposited. This appears to be very nearly a true safe de- 
posit contract. The other system involved the delivery of the 
goods to the Monks against the issuance to the depositor of 
tally sticks. This system apparently was used where the na- 
ture, type and value of the goods were known to both parties. 
Here again the Monks would agree to deliver the goods to 
whomever presented the proper tally sticks. Tolomei advises 
against the use of documents, but urges that his firm rely upon 
the rule that whoever has the key or the tally stick can also have 
the goods, and that the only name used be that of the agent in 
charge of the goods when they are entered. He points out, too, 
that this system differs from any other in Provins, or in Troyes 
or in Paris, the two latter places being the nearest commercial 
cities, and urges against the use of churchmen under the older 
system, since he finds these are apt to be “much more afflicted 
with a Christian conscience.” 

The key and the agreement that whoever had the key would 
be allowed to enter and take the goods solved at once several 
problems: transfer of title, identification of the proper party, 
the retention of the secrecy of the nature of the goods and who 
was their beneficial owner. The fact that by the transfer of the 
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key the depositor of the goods could transfer the title was an 
early type of negotiability. So at this point there were ele- 
ments both of the safe deposit box business and of the use of 
negotiable warehouse receipts. The concepts thus formed 
spontaneously, for the benefit of the business persons involved 
and in recognition of the type of service desired, have been 
refined over the years. The key, now the double key, has great 
significance in the safe deposit business while the tally stick 
has, we may say, become the negotiable warehouse receipt. The 
negotiability thus incorporated into muniments of title ante- 
date the laws of some our states relating to negotiability of 
warehouse receipts by some 700 years.” 

It would, indeed, be interesting to know what was done in 
that far-away time in case the depositor lost the key, or in the 
event he should claim that the goods in the locked room were 
not the ones he had left, or in the case of other questions of that 
kind. Doubtless these questions arose and were presented to 
the highly specialized and competent courts of the day. Un- 
fortunately for us, these were commercial courts, merely busi- 
nessmen’s courts, of much less dignity than the duly established 
courts of the country, and were not courts of record, so that 
only the most fragmentary information is available, although 
the codes and laws which they interpreted and enforced have 
happily been preserved. 


Safe Deposit Business in the United States 
Began About a Hundred Years Ago 


The safe deposit business in the United States is just 
about one century old, and to that extent, in the long history 
of business, may be said to be a newcomer in the field of busi- 
ness specialties. 


Before considering the legal relationship of the parties, an 
analysis of the service to be rendered should be made. The 


5 N. Y. Gen’t Bus. Law §124: 

“A negotiable receipt may be negotiated: 

“By any person in possession of the same, however such possession may have been ac- 
quired, if, by the terms of the receipt, the warehouseman undertakes to deliver the goods 
to the order of such person or if at the time of negotiation the receipt is in such form 
that it may be negotiated by delivery.” 

§124 was amended to its present form in 1924. 
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modern safe deposit box is designed primarily for the storage 
of papers and small articles of high value and offers three 
things to the person with valuable goods to store in this pecul- 
iarly restricted area. 

1. A place of safety against fire and theft beyond the 
safety accorded by one’s own home or office. 

2. The continued, unrestricted control over that property, 
even though the safety and other protection is assigned 
to another. 

8. The assurance that no one other than the person au- 
thorized to enter the box will handle the property or 
even know what property is there. 


Curtailment of any of these things renders the services 
offered by a safe deposit company less valuable. 

The safe deposit company undertakes to provide this pe- 
culiar service. It does not intend thereby to become an insurer 
of the safety of the goods but intends merely to provide a place 
for their storage which offers more protection to them than the 
box renter can himself provide while continuing the control 
and secrecy enjoyed by the box renter. What is the contempla- 
tion of the parties as to the liability of the company in respect 
to goods placed in its safe deposit boxes? Clearly, since the 
choice of the goods to be stored is with the box renter, the com- 
pany is not to be held liable for their deterioration or destruc- 
tion because of their own inherent qualities. Safe deposit boxes 
are not designed to protect perishable goods. The company, 
in this respect, agrees only to provide a dry, clean vault. Be- 
cause the methods of construction of safe deposit vaults at the 
present time have rendered the usual vault practically fire 
proof, it is not surprising that the question of liaiblity for loss 
by fire is rarely raised. An actual breaking and entering of a 
modern safe deposit vault if the door has been closed for the 
business of the day has also become a rarity. Unauthorized 
access is ordinarly based upon entry by means other than of 
breaking and entering the main or outside vaults. 


The controversies which can arise between the box renter 
and the safe deposit company are thus, as a practical matter, 
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limited to claims for damages for unauthorized access to a par- 
ticular box whether or not accompanied by damage to or re- 
moval of any of the goods stored therein, and claims for dam- 
ages arising from the refusal of the company to allow access 
to the box upon demand as required by the contract. 

As a matter of logic, an unauthorized entrance must be as- 
sumed where goods have unexplainably disappeared from the 
safe deposit box. There appear to be no cases in which a claim 
for damages for the invasion of the privacy of the box unac- 
companied by the loss of contents has been litigated. This, un- 
doubtedly, arises from the fact that no damage can be shown 
in the usual case, but one may conjure up a theoretical case 
where the mere invasion of the privacy of the box might cause 
substantial damage, for example, where a document contain- 
ing a trade secret was seen by a person gaining unauthorized 
access. Nor does there seem to be any case in which a claim for 
damages for refusal to allow access to a box where the box has 
been sealed under process of the court was litigated. 


What Rules to Apply 


In determining the respective rights and liabilities of the 
parties in disputes between safe deposit companies, their 
renters, and third parties, many courts have attempted to fit 
this unique relationship into the old bailment pigeonhole, and 
some courts® have experienced no difficulty in finding that the 
relationship is one of bailment. Most of the cases so holding 
were determining the rights and liabilities for loss of the goods 
by one means or another as between the parties to the contract. 
Even in some of these cases, but more often in cases adjudicat- 
ing the right of some third party to gain entrance to the box 
by way of attachment, execution, replevin or garnishment, the 
courts have recognized the difficulty of fitting the relationship 
into such a mold at once both convenient and conventional. The 
latter courts have recognized that a true bailment requires the 
subject of the bailment to be delivered into the exclusive pos- 
session of the bailee and that this element is lacking in the rela- 


6 See cases in Appendix, especially cases numbered 6, 14, and 70. 
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tionship between the safe deposit company and its box renter. 
Except where such exclusive possession is the crucial element 
in the case, as in garnishment cases, and sometimes even there, 
many courts,’ while refusing to hold that the relationship is a 
true bailment, have nevertheless applied the rules of the law of 
bailment to the relationship with or without modification to fit 
the changed situation. An excellent analysis of the reasoning 
of the courts is contained in Dupont v. Moore.’ The court dis- 
cussed the meaning of “possession,” pointing out that: 


“In its ordinary as well as legal meaning, possession is control, cus- 
tody, and charge. It implies a purpose and capacity to exercise cor- 
poral contact, to the exclusion of others. There must be the physical 
possibility of dealing with the thing as the possessor likes, and for 
him to be alone in its use and enjoyment. When possession is shared 
by a number of persons, they together form the exclusive possessory 
interest. As between bailor and bailee, the owner parts with posses- 
sion with stipulated or other rights for restoration.” 


The ccurt then showed that the decisions holding a safe deposit 
company to be a bailee of the box and its contents do not stand 
up under this true test of possession: 


“. .. They confuse control and access with the avenue thereto. In 
one case, it is said there is no magic in two keys. But a key is a sym- 
bol of authority because it is an instrument of control. The usual 
arrangement for keys in opening the compartment in which a box at 
a bank rests is a real, practical, and sensible one in furtherance of the 
user’s possession. The key kept by the bank goes with its other de- 
vices and outfit to guard and protect that possession. They strengthen 
and secure the user’s ability to exclude others. At the same time 
they denote no custody or control of the box. The right of corporal 
contact is denied. The user’s lock to which he has the key effectually 
bars the bank from access. 


“The user’s engagement of physical devices and service to secure his 
exclusive right of access operates to hold his possession within the 
bank’s possession of the surroundings of the box, but this is not in- 
compatible with the ordinary or legal conception of the user’s sole 
possession. . . . The mere fact of hiring the service or property of 
others to maintain and secure possession does not destroy or impair 
it, and much less does it transfer possession to the person hired. If 


7 See cases in Appendix, especially cases numbered 24, 28, 39, 42, 65, 84, and 86. 
8 Appendix, case numbered 39. 
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the user’s control over his box is partly dependent upon the free ex- 
ercise of his right of access to it, interference with the right does not 
put the bank in possession. Only by the wrong of breaking into the 
compartment of the box may the bank, lacking the user’s consent 
obtain possession. And for the bank thus to take possession is as 
wrongful as for it to break into the user’s office and take whatever 
is found there. If in some situations the exclusion from possession 
may amount to taking possession, the loss of access to a bank box 
is not one of them. The circumstantial arrangements are such as to 
preclude it as a fact. And in any view, until the right of access is 
disturbed, there is no disturbance interfering with the user’s pos- 
session.” 


In the course of the opinion in Dupont v. Moore it is also 
pointed out: that an owner of land reached by a right of way 
over another’s land does not lose his exclusive possession when 
the right of way is barred by the latter; that one who rents his 
house, retaining a locked room for his own use, remains in ex- 
clusive possession of that room; that the lessee of an apartment 
is in exclusive possession of the premises even though the lessor 
remains in control of the entrances and even though he may 
reach his apartment only by way of elevators run by the lessor 
or by passing a porter’s guard; that a trustee, who can not 
delegate his duty of safe keeping of the trust estate, neverthe- 
less more effectually discharges his obligation by renting a safe 
deposit box; and that it would be absurd to say that the owner 
of a safe deposit box would not be guilty of larceny in removing 
the contents of a rented box even under the old common law 
rule that a bailee cannot commit larceny since he has received 
possession of the goods legally. 


In summing up its argument that the relationship was not 
one of bailment, the court in Dupont v. Moore expressed the 
thought that merely because the law of bailment might reason- 
ably be applied to certain aspects of the relationship between 
the safe deposit company and its box-holder did not make the 
relationship one of bailment. The court in a short paragraph 
expresses the essence of the conflict in the cases: 

“The view in some cases that the bank is in possession of a user’s box 


and its contents is in part due to a confusion between the law of bail- 
ments and its analogies. The general duties of bailees have been 
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applied to renters of boxes, in their similarity of situations in certain 
aspects. The duty of safeguarding access to another’s property and 
that of its proper custody rest on the common rule of due care. The 
general conduct called for in each situation is in many respects the 
same, in protection from injury and intrusion. The conclusion has 
followed that the law of bailments is imposed upon the bank in its 
rental of boxes. But because that law is reasonably to be extended 
to the relation, the relation is not thereby made one of bailment 
either in fact or in law.” 


One court avoided these questions by insisting it was the 
duty of the Legislature to determine the relationships of parties 
and, in the case of a foreign attachment, refused to hold the 
unknown property in the box subject to the attachment, since 
the statutes made no provision for such a procedure.’ Other 
courts, however, have found that this would give a type of im- 
munity to property within the state contrary to public policy, 
saying that: 

“If a debtor could withdraw his property from the reach of creditors 

by simply placing it in a safe deposit vault, avoidance of responsi- 

bility for obligations would be made easy, and a broad and easily 


accessible highway opened for escape from an effective administration 
of the law.”?° 


That property in a safe deposit box is not immune then 
from ordinary efforts to reach property of a debtor or from 
efforts by an adverse claimant appears to be the weight of au- 
thority in the cases. 


Whether in cases involving unauthorized entry or seizure, 
under process of law, of property within a safe deposit box, the 
weight of authority is that, whatever the relationship may be, 
it is the rules of bailment which should be applied. These rules, 
as they have been applied with more or less consistency in con- 
troversies between the box renter and the company, are as fol- 
lows: 


1. The lessor of a safe deposit box, in the absence of a spe- 
cial contract, must use ordinary care in the protection of the 
contents of the box, that is, it must use such care as would be 


® Appendix, case numbered 7. 
10 Appendix, case numbered 50. 
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used by an ordinarily prudent and careful person, engaged in 
the same, or similar business. The corollary to this is that safe 
deposit companies are not, ordinarily, insurers of the safety of 
the goods entrusted to them.” 

2. Where a box renter seeks to hold the box lessor liable 
for the loss of the contents of his safe deposit box, the burden 
of showing that the lessor failed to use the requisite degree of 
care is upon the box renter and the burden of proof, in the sense 
of the “risk of persuasion of the triers of fact” never shifts.” 


3. The burden of proof, in the sense of the burden of going 
forward with the evidence under pain of having the court direct 
a judgment for the other party, may and usually does shift 
from party to party during the trial. 

(a) This burden is initially upon the plaintiff. However, 
in the usual bailment case, the plaintiff has not any knowledge 
of the cause of loss. If he shows the deposit of the goods and 
their non-return, it may be said that he has thus made out a 
“prima facie” case, that is, he has introduced sufficient evidence 
to justify the jury in inferring that the loss came about through 
the negligence of the defendant. Having done this, the plain- 
tiff is no longer in danger of being non-suited and the question 
of negligence should be left to the jury. The defendant should 
have the option of introducing evidence to overcome the in- 
ference of negligence or of allowing the case to go to the jury 
in the hope that it will find that the inference to be drawn is not 
sufficient to sustain plaintiff’s burden of providing negligence 
by a fair preponderance of the evidence.” 

(b) In most cases, however, the inference to be drawn from 
the basic facts of deposit and non-return is given greater weight 
by means of a presumption. It is said that the showing of de- 
posit and non-return creates a presumption of negligence 
which will support a judge in directing a judgment for the 
plaintiff unless the defendant takes up the burden of going for- 
ward with the evidence, and either explains that the loss was due 


11 Appendix, case numbered 41. 
12 Appendix, case numbered 61. 
13 Appendix, case numbered 61. 
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to a cause for which it is not responsible, or presents other evi- 
dence tending to rebut the inference of negligence raised by the 
plaintiff’s prima facie case. The presumption creates for the 
defendant the duty of going forward with the evidence under 
pain of losing as a matter of law. 

(c) The evidence presented by the defendant in discharg- 
ing his burden of going forward with the evidence will have one 
of two effects. It may merely serve to defeat the presumption 
and thus prevent a directed verdict for the plaintiff and insure 
that the question of negligence shall be decided by the jury on 
the basic facts involved, that is, on the inference to be drawn 
from the fact of deposit and non-return and the evidence put in 
by the defendant.’* The defendant’s evidence may be such that 
the court will deem it sufficient as a matter of law to overcome 
the inference of negligence. The parties will thus be back at 
their starting point and the plaintiff will again have the burden 
of going forward with his proof of negligence under pain of a 
directed judgment for the defendant. 

There is no real dispute in the cases upon the first two prop- 
ositions set forth above. Nor is there any real dispute as to the 
third proposition except that the courts have disagreed as to 
what amount or kind of evidence must be produced by the de- 
fendant to entitle it to a directed verdict rather than to have 
the jury decide the question. 

Where the lessor of the safe deposit box is able to explain 
the loss, that is, to show that the contents were stolen by burg- 
lars, or were destroyed by fire or by act of God, or were surren- 
dered to persons exhibiting paramount title or right to 
possession (the latter including surrender under compulsion 
of valid legal process), it is usually held that this is sufficient 
to support a directed verdict for the defendant in the absence of 
further affirmative proof by plaintiff. It has been said in a case 
of this kind,” that: 


149 Wicmore, Evipence §2487(c) ($d ed. 1940); Appendix, cases numbered 16, 17, 20, 
22, 24, 41, 60, and 61. 


15 Appendix, cases numbered 15 and 60. 
16 Appendix, case numbered 20. 
17 Appendix, case numbered 2. 
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“It is not every case involving negligence wherein the facts are un- 

disputed that presents simply a question of law; but it is only those 

cases wherein the facts which are undisputed are those from which 

reasonable minds could rationally draw but one conclusion. . . .” 

The conclusion appears to be that where defendant explains 
the loss by showing that it was caused by one of the recognized 
exceptions, it has a good chance to have the court direct a ver- 
dict in its favor unless the plaintiff produces evidence tending 
to prove the allegation of negligence, or unless the defendant’s 
explanation is not sufficiently supported by its evidence. The 
question is not unique in bailment cases but is inherent in all 
negligence cases. 


Presumption of Negligence 


In many cases there is a claimed loss for which neither 
plaintiff nor defendant has any explanation. Under the rules 
of bailment set forth above, the box renter in making his claim 
is required merely to assert, with such probative circumstances 
as he can, that the property was deposited in the box and that 
it was not there upon his re-examination of the box. With this 
proof, he has established a prima facie case against the com- 
pany. Because of the unique relationship between the parties, 
the allegations and proof of deposit and non-return offered by 
the plaintiff are usually entirely out of the knowledge of the 
company and are not easily disputed by any direct contradic- 
tory proof. In the ordinary case, the company not being able 
to explain the loss within one of the recognized exceptions is in 
danger of having a judgment directed against it. The rule re- 
quiring such an explanation of the bailee, while fair when ap- 
plied to a true bailee, may be most unfair when applied to the 
lessor of a safe deposit box. The difference in their relation- 
ships to the actual goods, in each instance alleged to have been 
removed from their possession, is obvious; the true bailee has 
exclusive possession of the very property which is the subject 
of the claim and has direct knowledge of its deposit in his pos- 
session. The safe deposit box lessor has no knowledge of the 
property in the safe deposit box at any time; and does not know 
when property is removed by the box renter or a person who 
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has direct authority from the box renter to enter the box. The 
safe deposit company has merely absolute control of the sur- 
rounding area of the box. Many courts, recognizing that the 
rule requiring an explanation by the bailee rests largely on the 
theory that the bailee is probably in exclusive possession of the 
facts surrounding the loss, or perhaps should be, have refused 
to apply the bailment rule to safe deposit companies without 
some modification. 


It is not wholly clear in the cases where courts have recog- 
nized a difference in applying the rule, whether they have 
sought for a new rule specifically relating to safe deposit boxes, 
or have merely made less stringent the rule of bailment. They 
have in any event not required the specific explanation pro- 
vided that there is sufficient evidence on the part of the safe de- 
posit box holder to negative the presumption of negligence. 
Such evidence as would be permitted in this instance has usually 
taken the form of testimony by officers of the lessor and experts 
in construction and operation of vaults, showing that the vaults 
have been run in a careful manner which would make unau- 
thorized entrance into a particular box improbable. Depend- 
ing upon the circumstances of the case, such evidence might be- 
gin with the actual construction of the vaults, the type and form 
of locks on the outside doors, then on the individual boxes; the 
care in keeping and delivery of the keys, the type and form of 
the contract made, the routine of carrying the inner box to the 
private compartments and its examination and return, the 
number of employees involved and the respective duties of 
each, provisions for operation in the absence of one or more em- 
ployees as through sickness or for lunch hour, and any other 
circumstances which in a particular matter might tend to show 
the vaults were operated with such propriety that unauthorized 
entrance was improbable to the extent of being impossible. 


The difference of opinion as to the amount of evidence or 
weight to be given to evidence to negative the presumption of 
negligence, but not falling into one of the recognized excep- 
tions to the rule requiring a bailee to deliver or explain his fail- 
ure to do so, is well illustrated in the recent New York case of 
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Viehelmann v. Manufacturers Safe Deposit Co."* Complaint 
was made of an unexplained loss of securities from a safe de- 
posit box. At the close of the evidence, the defendant moved 
to dismiss the complaint." The trial judge reserved decision 
on the motion and submitted the case to the jury which was 
unable to agree on a verdict. The trial judge thereupon granted 
the motion to dismiss the complaint, saying: 


“ .. The detailed and undisputed proof of each of the steps taken 
by the defendant in guarding the box and barring unauthorized ac- 
cess thereto is sufficient as a matter of law to meet the presumption 
of the breach of duty raised by plaintiff's proof. The plaintiff having 
the burden of proof of showing the breach of duty or want of care 
on the part of the defendant safe deposit company and having failed 
to present any evidence on which a finding of want of due care can 
be based, the defendant is entitled to a dismissal of the complaint.””° 


It will be noted that here, as in many cases of this type, the 
evidence presented by the plaintiff was almost wholly within 
the plaintiff’s knowledge and that the pertinent facts could not 
be known to the defendant until after the claim was made. 
This does not mean that it was none the less competent and 
proper evidence. It merely means that it related to circum- 
stances, most of which were not immediately connected with 
the safe deposit company’s business. ‘The evidence of the de- 
fendant in such a matter must necessarily be that no loss oc- 
curred because the vaults were run in such a manner as to cre- 
ate the presumption of no loss. 


The issues in such a case are relatively few. It is clear that 


18 Appendix, case numbered 60. 


19 The Court of Appeals found: “The following facts were undisputed: The door and 
lock to that box were well made and were of a type used by numerous safe deposit com- 
panies; access to the box could be had only by means of a customer’s key or a duplicate 
thereof, and then only after the lock had been prepared through the use of a master key 
held by the defendant; there was no sign of a forcible entry of the box when it was ex- 
amined following the assertion by the plaintiff of a loss of her currency; the defendant had 
dominion over its safe-deposit vault and a surrounding area; persons had on occasion 
gained admission to the vault without identification; no record was kept of the people who 
came in or went out; ordinarily only one employee of the defendant was in charge of the 
vault and of the more than nineteen hundred safe-deposit boxes that were enclosed 
therein.” 303 N. Y. at 530, 104 N.E.2d at 889-90. See Recent Decision, 4 Syracuse L. 
Rev. 152 (1952). 

The above is from the majority opinion in which three other judges concurred. One judge 
wrote a dissenting opinion in which two other judges concurred. 

20 Veihelmann v. Manufacturers Safe Deposit Co., 198 Misc. 861, 871-72, 99 N.Y.S.2d 
727, 736 (Sup. Ct. 1950). 
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the defendant always has ample facilities to prevent unauthor- 
ized access. Thus, the defendant would be properly liable for 
negligent operation of the vault or fraud or deception prac- 
ticed on its employees. Even this latter is most difficult, for the 
dishonest third person who seeks to gain access to a particular 
box by trick or deceit must in some way come into possession of 
a key and this possession would normally import negligence 
of some one. The reasons why a claim for unexplained loss 
should fail would be: that it was a fraudulent claim; that, al- 
though honest, the claimant had made a mistake and had failed 
to put the goods in the box which he claimed were no longer 
there; or, lastly, that he had acted in such a negligent manner 
either as to the use of deputies, or in his handling of the key, 
or in some other manner, as to permit or even induce a theft or 
fraud to be committed. These are the issues, but it will be noted 
that the evidence of the two parties to support their respective 
contentions will seldom meet; that is, the evidence of one will 
not necessarily contradict the statement of fact of the other, 
but rather it may tend to support the probability of the truth of 
one of the contentions in the limited number of issues. 


In the Veihelmann case the Appellant Division affirmed 
the decision of the lower court, but the Court of Appeals re- 
versed and ordered a new trial on the sole ground that the ques- 
tion of whether or not negligence had existed on the part of the 
defendant safe deposit company should, on the record in that 
case, have been submitted to the jury. In effect, that was a 
holding that, in the absence of any reasonable explanation of 
the loss, the question whether or not the proof of the defendant 
was sufficient to overcome the inference of negligence was a 
matter for the jury to determine and not a matter of law for 
the court. 


Using merely the illustration of the issues here presented, 
and without reference to the particular facts of that case, for 
no case is ever truly a typical case, we may well ask ourselves 
if a statutory rule for guidance of the courts is needed. The 
answer to this question is not an easy one. It is the type of 
question which must be asked many times, as to different states 
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of facts in all sorts of human relationships, before the change 
of any existing law should normally be made. Laws are pre- 
sumed to encourage a type of business which is socially useful 
and desirable but, nevertheless, to place upon the operators of 
that business liabilities which they can and should carry in re- 
spect to the persons who deal with and put their trust in them. 
Surely no one would wish to create by law such onerous bur- 
dens on the safe deposit companies, as to discourage continu- 
ance of the business, or severely increase their cost of doing 
business, and, as a result, the rates for service, or to change or 
cut down the service rendered. On the other hand, to grant 
them too great an immunity for losses actually sustained out of 


boxes rented to persons needing those facilities would be un- 
desirable. 


Entry by Operation of Law 


Surrender of property to persons exhibiting paramount 
title or right of possession, including permission to open a box 
for surrender of the contents under a valid legal process, is a 
good excuse to a safe deposit company when sued by a box 
renter for failure to return the goods.** This would seem so 
obvious as to present no problems, until the matter is analyzed. 
Then it will be observed that the very opening of a safe deposit 
box, even properly and by wholly legal means, creates two im- 
portant problems for the safe deposit company. First, it com- 
pletely destroys the type or character of relationship between 
the company and the box renter. The opening of the box and 
with it the revelation of the material therein, and the inven- 
torying of that material, changes the somewhat undefined re- 
lationship to the box renter and makes the safe deposit com- 
pany clearly a bailee. From that point on, it handles the con- 
tents and is responsible for specific items of personal property. 
Second, growing out of the first, the opening of the box, how- 
ever legal, places burdens upon the company entirely dispro- 
portionate to the amounts paid for the rental of the box. In 
addition to the safe deposit company being made a bailee, it 
should not be forgotten that the services which the safe deposit 


21 Appendix, case numbered 43. 
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company sells—the exclusive use—the secrecy—the exclusive 
possession, have ceased to exist. 

This is not intended as an argument that the contents of a 
safe deposit box should be exempt from the processes of law. 
It does, however, suggest that the usual statutes creating the 
remedies and procedures of attachment, execution, garnish- 
ment, search and seizure, and other processes directed against 
personal property, are not wholly applicable to the peculiar 
relationship which exists between the company and the box 
renter. The very physical circumstances prevent a legal seizure 
even if the law permits the sheriff to break and enter, which in 
most instances it does not. Yet the sheriff, when he has levied, 
cannot determine what, if any, personal property he has placed 
under distraint nor can the safe deposit company, standing in 
the position of the “persons holding specific personal property,” 
tell him what is there. 

Effectiveness of the process in view of the peculiar nature 
of the business, would seem to require that service of process 
in the first instance whatever it may be, particularly if obtained 
ex parte, should operate merely as an injunction, the box then 
being sealed. The “seizure,” even if constructive, would be 
complete until there is time for determination as to the pro- 
priety of the next step, either before or after judgment, that of 
opening the box. 

There is almost universal agreement in the states where the 
problem has been raised that the contents of a box may and 
should be available to creditors. But even with this agreement, 
the courts have differed as to whether attachment or garnish- 
ment is a proper remedy, the decision usually depending upon 
whether the courts consider the contents in possession of the 
box renter or in possession of the lessor.” : 


Adverse Claims 


Similar problems exist in the field of adverse claims. Here 
the general statutes may not be entirely adequate to protect the 
safe deposit company since, because of its unique position, it 


22 Appendix, cases numbered 7, 8, 10, $1, 33, 35, 37, 39, 68, 73, 75, 79, 80, 81, and 83. 
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may not be able to make the absolute proof required to show its 
right to relief under them. Section 287(a) of the New York 
Civil Practice Act may be used as an illustration. This pro- 
vides a procedure for the determination of the title to specific 
personal property at the instance of the holder of that property 
when met with adverse claims to it. This is in the nature of an 
interpleader available to persons holding “specific personal 
property within the state” of a “value of $50 or more.” Here 
we have the question, does a safe deposit company hold spe- 
cific personal property in any event? Even if so, will it be pre- 
sumed to hold specific personal property when its officers have 
no idea if the box is full of valuable property or completely 
empty? Will it be presumed that the unknown contents of the 
box have a value of $50 or more? Of course, an “‘adverse claim” 
to a safe deposit box might be merely the right to enter to in- 
ventory or examine and from the claim one could not determine 
what property was in the box and perhaps in such an instance 
the adverse claimant would not know himself. From the stand- 
point of the safe deposit box, this would, nevertheless, clearly 
be an adverse claim. Any doubt as to the applicability of these 
statutes to the safe deposit company could easily be resolved 
by the Legislature. 


New Law Needed 


The uncertainty, confusion and conflict in the cases repre- 
senting the earnest, but divergent efforts of competent courts 
to work justice in this relationship point to the desirability of 
the enactment of a sufficient body of rules to solve some of these 
obvious problems. Many of them could easily be removed; 
others, particularly the question of “proof of negligence” in 
“unexplained loss of property” cases, would probably be more 
difficult. Still, the mere difficulties should not prevent efforts. 
Many other businesses have over the years brought about the 
enactment of such remedial laws. In some cases the laws re- 
lating to a particular business have necessarily become volu- 
minous. The banking business, elder brother to the safe deposit 
business, is an excellent example. 
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Historically, the business of the safe deposit company has 
been an independent enterprise for some one hundred years 
in the United States, yet curiously there is little on the statute 
books which recognizes its unique and peculiar features. There- 
fore, however conscientious and able a court may be, it must 
decide particular cases on the facts before it, guided only by 
the equities of that situation. It has little except the law of 
bailments to rely upon; and, as already pointed out, the rules 
relating to bailments are only partially applicable. Pronounce- 
ments in particular cases decided throughout the country tend 
to add confusion, rather than to clarify the applicable rules 
of law. 


APPENDIX OF CASES 

Note: Credit should be given to Mr. Guy C. Dempsey for his very 
careful and thorough research on this subject which included the ex- 
amination of cases in every state of the United States. The following 
list of cases has been compiled from this research and is arranged chrono- 
logically by state. The citation includes the date of the case, the general 
subject of the litigation and a brief statement of the view of the court 
as to the relationship if expressed. This list does not contain all cases 
involving safe deposit boxes litigated in the United States but it is be- 
lieved that no significant decision has been omitted. Certain cases are 
included which are not safe deposit cases but which have some bearing 
on the subject of safe deposits. 

California 

1. Cussen v. So. Calif. Savings Bank, 133 Cal. 534, 65 Pac. 1099 
(1901) (unexplained loss of contents—must use that degree of care re- 
quired of bailee for hire) . 

2. Genta v. Illingworth & Dunnell, 49 Cal. App. 92, 192 Pac. 1041 
(1920) (burglary of vault). 

3. Webber v. Bank of Tracy, 66 Cal. App. 18, 225 Pac. 41 (1924) 
(burglary of vault—relationship one of bailment). 

4. England v. Lyon Fireproof Storage Co., 94 Cal. App. 562, 271 
Pac. 532 (1928) (warehouseman—liability for negligence—public pol- 
icy). ' 

5. Braun v. Brown, 14 Cal.2d 346, 94 P.2d 348 (1939) (gift of con- 
tents). 


Colorado 
6. Bedford v. Colorado National Bank of Denver, 104 Colo. 311, 91 
P.2d 469, (1939) (service tax by state—relationship one of bailment). 
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Connecticut 


7%. Medlyn v. Ananieff, 125 Conn. 169, 10 A.2d 367 (1939) (garnish- 
ment of contents not allowed). 


District of Columbia 
8. Washington Loan & Trust Co. v. Susquehanna Coal Co., 26 App. 
D.C. 149 (1905) (garnishment of contents allowed). 


Georgia 
9. Underwood v. Underwood, 43 Ga. App. 643, 159 S. E. 725 (1931) 
(gift of contents). 


10. Tow v. Evans, 194 Ga. 160, 20 S.E.2d 922 (1942) (garnishment 
of contents not allowed—relationship one of landlord and tenant). 


Idaho 


11. Rosendahl v. Lemhi Valley Bank, 43 Idaho 273, 251 Pac. 293 
(1926) (robbery of vault—relationship one of bailment). 


Illinois 

12. Mayer v. Brensinger, 180 Ill. 110, 54 N. E. 159 (1899) (unau- 
thorized access—bailment for hire). 

18. Bauman v. National Safe Deposit Co., 124 Ill. App. 419 (1906) 
(unexplained loss) . 

14. National Safe Deposit Co. v. Stead, 250 Ill. 593, 95 N. E. 977 
(1911) inheritance tax statute—relationship one of bailment). 

15. Shoeman v. Temple Safety Deposit Vaults, 189 Ill. App. 316 
(1914) (degree of care). 

16. Schaefer v. Washington Safety Deposit Co., 281 Ill. 43, 117 N. E. 
781 (1907) (unexplained loss—relationship one of bailment—limitation 
of liability) . 

17. Kaczara v. Standard Safe Deposit Co., 221 Ill. App. 43 (1921) 
(burden of proof). 

18. Chicago German Hod Carriers’ Union v. Security Trust & De- 
posit Co., 315 Ill. 204, 146 N. E. 185 (1924) (robbery of vault—law of 
bailment applicable) . 

19. Emich v. Citizen’s Trust & Savings Bank, 321 Ill. 518, 152 N. E. 
580 (1926) (unexplained loss—proximate cause). 

20. Hauck v. First Nat'l Bank of Highland Park, 323 Ill. App. 300, 
55 N.E.2d 565 (1944) (unexplained loss—relationship one of bailment— 
burden of proof) . 

21. Morris v. Beatty, 390 Ill. 568, 62 N.E.2d 478 (1945) (liability 
to garnishors for allowing access to renter denied). 

22. Saddler v. National Bank of Bloomington, 403 Ill. 218, 85 N.E.2d 
783 (1949) (unauthorized access—burden of proof). 
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Connecticut 


7% Medlyn v. Ananieff, 125 Conn. 169, 10 A.2d 367 (1939) (garnish- 
ment of contents not allowed). 


District of Columbia 
8. Washington Loan & Trust Co. v. Susquehanna Coal Co., 26 App. 
D.C. 149 (1905) (garnishment of contents allowed). 


Georgia 
9. Underwood v. Underwood, 43 Ga. App. 643, 159 S. E. 725 (1931) 
(gift of contents). 
10. Tow v. Evans, 194 Ga. 160, 20 S.E.2d 922 (1942) (garnishment 
of contents not allowed—relationship one of landlord and tenant). 


Idaho 


11. Rosendahl v. Lemhi Valley Bank, 43 Idaho 273, 251 Pac. 293 
(1926) (robbery of vault—relationship one of bailment) . 


Illinois 

12. Mayer v. Brensinger, 180 Ill. 110, 54 N. E. 159 (1899) (unau- 
thorized access—bailment for hire). 

18. Bauman v. National Safe Deposit Co., 124 Ill. App. 419 (1906) 
(unexplained loss) . 

14. National Safe Deposit Co. v. Stead, 250 Ill. 593, 95 N. E. 977 
(1911) inheritance tax statute—relationship one of bailment). 

15. Shoeman v. Temple Safety Deposit Vaults, 189 Ill. App. 316 
(1914) (degree of care). 

16. Schaefer v. Washington Safety Deposit Co., 281 Ill. 43, 117 N. E. 
781 (1907) (unexplained loss—relationship one of bailment—limitation 
of liability) . 

17. Kaczara v. Standard Safe Deposit Co., 221 Ill. App. 43 (1921) 
(burden of proof). 

18. Chicago German Hod Carriers’ Union v. Security Trust & De- 
posit Co., 315 Ill. 204, 146 N. E. 185 (1924) (robbery of vault—law of 
bailment applicable) . 

19. Emich v. Citizen’s Trust & Savings Bank, 321 Ill. 518, 152 N. E. 
580 (1926) (unexplained loss—proximate cause). 

20. Hauck v. First Nat'l Bank of Highland Park, 323 Ill. App. 300, 
55 N.E.2d 565 (1944) (unexplained loss—relationship one of bailment— 
burden of proof) . 

21. Morris v. Beatty, 390 Ill. 568, 62 N.E.2d 478 (1945) (liability 
to garnishors for allowing access to renter denied). 

22. Saddler v. National Bank of Bloomington, 403 Ill. 218, 85 N.E.2d 
733 (1949) (unauthorized access—burden of proof). 
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Iowa 


23. Farmer’s Saving Bank v. Roth, 195 Iowa 185, 191 N. W. 987 
(1923) (dicta that contents of box may be garnished). 


Kansas 


24. Schmidt v. Twin City State Bank, 151 Kan. 667, 100 P.2d 652 
(1940) (unexplained loss—rules of bailment applied—evidence neces- 
sary to overcome prima facie case) . 


Kentucky 
25. Smith, Hager Ice Co. v. Reid, 228 Ky. 489, 15 S.W.2d 504 (1929) 
(lease of room for storage of apples—relationship one of bailment) . 


26. Hooper v. Day, 19 Me. 56 (1841) (garnishment, not attachment, 
proper remedy to reach contents of closed trunk bailed) . 


Maryland 
27. DeBearn v. DeBearn, 115 Md. 668, 81 Atl. 223 (1911) (dicta 
that lessee of safe is in possession of contents) . 


28. Security Storage & Trust Co. v. Martin, 144 Md. 536, 125 Atl. 
449 (1924) (unexplained loss—law of bailment to be applied whatever 
the relationship) . 


29. Takoma Park Bank v. Abbott, 179 Md. 249, 19 A.2d 169, cert. 
denied, 314 U.S. 672 (1941) (unexplained loss—relationship one of bail- 
ment). 


Michigan 
30. First National Bank of Mt. Clemens v. Croman, 288 Mich. 370, 
284 N. W. 912 (1939) garnishment of contents—both joint renters neces- 
sary parties). 
Minnesota 


31. Wells v. Cole, 194 Minn. 275, 260 N. W. 520 (1935) (contents 
not subject to garnishment—relationship one of landlord and tenant). 


32. Kohlsaat v. First Nat'l Bank of St. Paul, 226 Minn. 471, 33 
N.W.2d 712 (1948) (replevin—relationship one of landlord and tenant). 


Mississippi 


33. Wineman v. Clover Farm Dairy, 168 Miss. 583, 151 So. 749 
(1934) (contents of box subject to garnishment as property “in pos- 
session or control” of garnishee bank). 

34. Jackson State Nat'l Bank v. Polk, 35 So.2d 430 (1948) (attach- 
ment proper remedy against contents). 
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Missouri 
35. State v. Southern, 300 Mo. 417, 254 S. W. 166 (1923) (contents 
of box subject to garnishment as within possession and control of com- 
pany). 
36. Kramer v. Grand Nat'l Bank of St. Louis, 336 Mo. 1022, 81 
S.W.2d 961 (1935) (burglary—relationship one of bailment). 


Nebraska 


37. Orchard & Wilhelm Co. v. North, 125 Neb. 723, 251 N. W. 895 
(1933) garnishment effective as to contents of safety box). 

38. Bohmont v. Moore, 138 Neb. 784, 295 N. W. 419 (1940) (un- 
explained loss) . 


New Hampshire 


39. Dupont v. Moore, 86 N. H. 254, 166 Atl. 417 (1933) (trustee 
process—relationship not bailment) . 


New York 


40. United States v. Graff, 67 Barb. 304 (1875) (attachment effec- 
tual to reach the contents of safety box). 

41. Claflin v. Meyer, 75 N. Y. 262 (1878) (warehouseman—negli- 
gence—excuse for non-delivery—burden of proof). 

42. Jones v. Morgan, 90 N. Y. 4 (1882) (storage of furniture—what- 
ever the relationship, ordinary care required) . 

43. Roberts v. Stuyvesant Safe Deposit Co., 123 N. Y. 57, 25 N. E. 
294 (1890) (search and seizure—liability to renter for loss). 

44. Mercantile Safe Deposit Co. v. Huntington, 89 Hun. 465 (Gen’l 
Term, Ist Dep’t 1895) (interpleader allowed as to adverse claims). 

45. Lockwood v. The Manhattan Storage & Warehouse Co., 28 App. 
Div. 68, 750 N. Y. Supp. 974 (1st Dep’t 1898) (unexplained loss—rela- 
tionship one of bailment). 

46. Ehrich v. Root, 1384 App. Div. 432, 119 N. Y. Supp. 395 (1st 
Dep’t 1909) (proceedings supplementary to judgment — box jointly 
rented could not be opened where joint renter not a party). 

47. People v. Mercantile Safe Deposit Co., 159 App. Div. 98, 143 
N. Y. Supp. 849 (1st Dep’t 1913) (company not in possession or con- 
trol of contents of box within meaning of inheritance tax law). 

48. Moller v. Lincoln Safe Deposit Co.; 174 App. Div. 458, 161 N. Y. 
Supp. 171 (1st Dep’t 1916) (adverse claims—company “to some extent” 
a bailee). 

49. Matter of Ackerman, 103 Misc. 175, 169 N. Y. Supp. 1073 (Surr. 
Ct. 1918) (inspection of contents permitted) . 
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50. Carples v. Cumberland Coal & Iron Co., 240 N. Y. 187, 148 N. E. 
185 (1925) (attachment proper remedy against contents of safe—sheriff 
may break open box). 

51. Armstrong v. Sisti, 242 N. Y. 440, 152 N. E. 254 (1926) (related 
case) . 

52. Sagendorph v. First National Bank of Philmont, 218 App. Div. 
285, 218 N. Y. Supp. 191 (3d Dep’t 1926) (burglary—relationship one 
of bailment). 

53. Coons v. First National Bank of Philmont, 218 App. Div. 283, 
218 N. Y. Supp. 189 (3d Dep’t 1926) (burglary—bailment—privity of 
contract) . 

54. Horace Holding Co. v. Clements, 127 Misc. 83, 215 N. Y. Supp. 
169 (Sup. Ct. 1926) (order authorizing sheriff to break open box leased 
by joint renters in aid of warrant of attachment denied in absence of 
showing that box contained property subject to warrant). 

55. Miller v. Silverman, 247 N. Y. 447, 160 N. E. 910 (1928) (gift 
of contents) . 

56. Karp v. Karp, 246 App. Div. 730, 283 N.Y. Supp. 656 (2d Dep’t 
1935) (adverse claims—company may be used as court’s instrumentality 
for opening box). 

57. Matter of Hinkley, 183 Misc. 168, 50 N.Y.S.2d 614 (Sup. Ct. 
1944) (will search order—reimbursement for expenses) . 

58. Matter of Matson, 293 N. Y. 476, 58 N.E.2d 501 (1944) (consti- 
tutionality of opening under §51-a, Mentat Hycrene Law). 

59. Cohen v. Manufacturers Safe Deposit Co., 297 N. Y. 266, 78 
N.E.2d 604 (1948) (found property — company “in some degree” a 
bailee) . 

60. Vethelmann v. Manufacturers Safe Deposit Co., 303 N. Y. 526, 
104 N.E.2d 888 (1952) (unexplained loss—burden of proof) . 


North Carolina 


61. Morgan v. Citizen’s Bank of Spring Hope, 190 N. C. 209, 129 
S. E. 585 (1925) (burglary—relationship one of bailment—burden of 
proof) . 


North Dakota 
62. O’Connor v. McManus, 71 N. D. 88, 299 N. W. 22 (1941) (exe- 


cution proper remedy whether property considered to be in possession of 
lessor or lessee of box—order in aid of execution proper) . 


Ohio 
63. Bank v. Zent, 39 Ohio St. 105 (1883) (special deposit case) . 


64. Blair v. Riley, 37 Ohio App. 513, 175 N. E. 210 (1930) (unex- 
plained loss—relationship one of special bailment) . 
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65. Wilson v. Citizen’s Central Bank of Nelsonville, 56 Ohio App. 
478, 11 N. E. 2d 118 (1936) (unauthorized access—regardless of rela- 
tionship the rules of liability are the same). 


Oregon 
66. Bank of California v. City of Portland, 157 Ore. 203, 69 P. 2d 


273, cert. denied, 302 U. S. 765 (1937) (action to restrain city from im- 
posing license tax—review of history of business) . 


Pennsylvania 


67. Safe Deposit Co. v. Pollack, 85 Pa. 391 (1878) (unexplained 
loss—bailment rules applied). 

68. Gregg v. Hilson, 8 Phila. 91 (1871) (garnishment not a proper 
remedy under statute as contents are in possession of renter). 

69. Reading Trust Co. v. Thompson, 254 Pa. 333, 98 Atl. 953 (1916) 
(relationship one of bailment). 

70. Trainer v. Saunders, 270 Pa. 451, 113 Atl. 681 (1921) (relation- 
ship one of bailment) . 

71. Re Conneautville Bank’s Assigned Estate, 280 Pa. 545, 124 Atl. 
745 (1924) (priority to assets of insolvent company—relationship one 
of bailment). 

72. Moon v. First National Bank of Benson, 287 Pa. 398, 135 Atl. 
114 (1926) (burglary—relationship one of bailment). 

73. Williams v. Ricca, 324 Pa. 33, 187 Atl. 722 (1936) (garnishment 
—while relationship one of bailment, garnishment statute did not cover 
contents of box). 

74. Mitchell v. First National Bank of Confluence, 136 Pa. Super. 
Ct. 467, 7 A. 2d 513 (1939) (unauthorized access by wife—relationship 
that of bailor-bailee) . 





Rhode Island 


75. Tillinghast v. Johnson, 34 R. I. 136, 82 Atl. 788 (1912) (garnish- 
ment—contents in possession of company). 


Tennessee 


76. Young v. First Nat'l Bank of Oneida, 150 Tenn. 451, 265 S. W. 
681 (1924) (burglary—relationship one of bailment) . 


Texas 
77. Guaranty Trust Co. v. Diltz, 42 Tex. Civ. App. 26, 91 S. W. 596 
(1906) (unexplained loss—relationship one of bailment). 
78. Fite v. Brevoort, 90S. W. 2d 913 (Tex. Civ. App. 1936) (breach 
of rental contract) , rev'd sub. nom., First Nat. Bank of Wichita Falls v. 
Fite, 131 Tex. 523, 115 S, W. 2d 1105 (1938). 
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79. Tezlite, Inc. v. Liberty State Bank, 150 S.W. 2d 822 (Tex. Civ. 
App. 1941) (garnishment). 

80. Blanks v. Radford, 188 S. W. 2d 879 (Tex. Civ. App. 1945) (gar- 
nishment—contents in joint possession of company and renter). 


Utah 
81. West Cache Sugar Co. v. Hendrickson, 56 Utah $27, 109 Pac. 
946 (1920) (garnishment—relationship one of bailment—court may or- 
der garnishee to open box). 


Vermont 


82. Zweers v. Thibault, 112 Vt. 264, 23 A. 2d 529 (1942) (rental of 

space for storage of furniture—intention of parties controls) . 
Washington 

83. Trowbridge v. Spinning, 23 Wash. 48, 62 Pac. 125 (1900) (gar- 
nishment—contents of safe in “control” of company). 

84. McDonald v. Wm. D. Perkins & Co., 133 Wash. 622, 234 Pac. 
456 (1925) (unexplained loss—whatever the relationship, rules of bail- 
ment apply). 

85. Haugen v. First Nat'l Bank of Poulsbo, 138 Wash. 370, 244 Pac. 
574, (1926) (company may become insurer where representation made 
that vault fire and burglar proof) . 


United States 

86. National Safe Deposit Co. v. Stead, 232 U.S. 58 (1914) (Illinois 
inheritance tax statute constitutional) . 

87. Street v. Lincoln Safe Deposit Co., 254 U. S. 88 (1920) (liquor 
stored in locked room of warehouse not in possession of warehouseman 
within meaning of National Prohibition Act). 

88. Bank of Grottoes v. Brown, 8 F. 2d 321 (4th Cir. 1925) (burglary 
of vault). 

89. Alford v. United States, 113 F. 2d 885 (10th Cir. 1940) (criminal 
case). 








sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





In this department are published each month all of the important deci- 
| 
| 
| 
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Collecting Bank Not Negligent In Trying 
To Present Drafts for Acceptance 


Plaintiffs’ forwarding bank sent a draft to defendant bank 
for collection from a cattle dealer who was a depositor of the 
collecting bank and on whom the draft was drawn. The draft 
was received by defendant bank on December 24 at which time 
it called the cattle dealer four times at his home and upon 
learning that he was at.a hunting camp some 25 miles away 
tried unsuccessfully to call him there. It then notified the for- 
warding bank that collection could not be made because the 
dealer had not accepted the draft. The collecting bank again 
tried to contact the dealer and was again unsuccessful. Mean- 
while the forwarding bank indicated the draft should be held 
until January 4th to see if it could be collected. On December 
81 the collecting bank charged the cattle dealer’s account with 
an amount owed by the dealer to the bank on an already ma- 
tured note. It later developed that the dealer was in financial 
trouble and the plaintiffs sued the collecting bank for negli- 
gence and self preferment. 

The court ruled in favor of the collecting bank which had 
acted throughout in good faith since it did not know the dealer 
was in financial straits when it paid itself the amount due on 
the note. Also it was not negligent in its efforts to present the 
draft for acceptance. The court pointed out in this respect 
that to require a collecting bank to send a messenger to a re- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §297. 
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mote spot 25 miles away would exceed the requirements of 
due diligence. T'hack et al. v. First National Bank & Trust 
Co. et al., United States Court of Appeals, Fifth Circuit, 206 
F.2d 180. The opinion of the court is as follows: 


STRUM, C. J—This suit was brought by appellants, trading as 
McGehee Livestock Auction, against the appellee bank and J. W. Cock- 
rell, to recover damages for alleged negligence and self preferment on 
the part of the bank in the handling of two drafts drawn on Cockrell 
by appellants, and forwarded for collection through appellee bank at 
Vicksburg, Mississippi, near which city Cockrell also had his home. 

Appellants assert that the bank did not use due diligence in present- 
ing the drafts; that it breached its duty to appellants in failing to notify 
them of certain facts known to the bank but unknown to appellants, 
to which we will refer hereafter; and that the bank applied in payment 
of Cockrell’s indebtedness to it, funds in Cockrell’s checking account, 
to which appellants say they are entitled as trust funds. The issues 
were resolved below in favor of the bank. 

Cockrell was a cattle buyer. He was indebted to the bank on an 
unsecured note for $5,000, due December 19, 1949. 

On December 20, 1949, Cockrell purchased cattle from appellants of 
the value of $9,201.77, for which sum appellants drew a draft on Cockrell 
and forwarded it for collection through appellee bank. The draft was 
received by the bank on Saturday, December 24, 1949, Christmas eve. 
Instructions from the forwarding bank, accompanying this draft, di- 
rected the appellee bank to wire notice of non-payment. 

Upon receipt of the draft, appellee bank, on December 24, 1949, 
called Cockrell’s home by telephone four times, and also attempted to 
reach him by messenger, but was unable to do so because Cockrell was 
at his hunting camp some 25 miles away. The bank also made an un- 
successful effort to reach him there by telephone. The bank did not 
wire notice of non-collection, but on December 24, 1949, it reported by 
airmail to the forwarding bank that it had been unable to contact Cock- 
rell, and was holding the draft unless otherwise advised. 

In an effort to clear his desk of collection items before the approach- 
ing Christmas weekend, the transit teller of appellee bank, on December 
24, 1949, charged the amount of this draft, $9,201.77, to Cockrell’s ac- 
count, which was then sufficient to pay it, and made out the bank’s 
check in that amount with which to pay the draft. This check was never 
released, but was held by the bank pending Cockrell’s acceptance of the 
draft. The item remained in this status until December 29, 1949. 


Sunday, December 25, and Monday, December 26, 1949, were holi- 
days. The bank again attempted to contact Cockrell several times on 
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December 27, 1949, but was unable to do so. An officer of the bank 
made personal visits to Cockrell’s home on December 28, 29, 30 and 31, 
1949, in an effort to contact him, but could not find him. On December 
28, 1949, the appellee bank wired the forwarding bank that the draft 
could not be presented, and that it would be held until December 30, 
1949. The forwarding bank later requested appellee bank to hold the 
draft until January 4, 1950, which was done, and on that day the draft 
was returned to the forwarding bank with the information that Cockrell 
could not be reached. 


On December 29, 1949, Cockrell’s account with the above item 
charged to it, was $2,666.71 overdrawn, because a draft for $16,000 drawn 
by Cockrell on a Commission Company in Memphis, Tennessee, was 
dishonored and charged back to his account by appellee bank. Next 
day, December 30, 1949, appellee bank cancelled its above mentioned 
check for $9,201.77, credited that amount back to Cockrell’s account 
which, after satisfying the overdraft, left a balance of $6,535.06 in that 
account. 


The following day, December 31, 1949, appellee bank charged against 
Cockrell’s account $5,025.31, representing interest, Cockrell’s note due 
it, which matured on December 19, 1949, thus leaving a balance of 
$1,509.75 in Cockrell’s account. As already stated, the draft for $9,201.- 
77 was, at the request of the forwarding bank, held for collection until 
January 4, 1950, and then returned. 


On December 29, 1949, appellee bank received from another forward- 
ing bank, for collection, a second draft for $5,146.24, drawn by appel- 
lants against Cockrell, representing another purchase of cattle. On 
December 30, 1949, appellee bank notified this forwarding bank that it 
had been unable to present this draft after repeated efforts to do so. 
On January 3, 1950, this second draft was returned to the forwarding 
bank, with the notation: “Unable to present, Mr. Cockrell out of town.” 


During the period from December 24, 1949, to January 2, 1950, 
Cockrell remained at his hunting camp located 25 miles from appellee 
bank. On January 2, 1950, Cockrell returned from his hunting camp, 
and received his December bank statement from appellee. He immedi- 
ately left for another city, and did not return to his home until January 
4, 1950, during which interval appellee continued its efforts to contact 
him. Cockrell finally came into the bank on January 15, 1950, to dis- 
cuss his financial problems, until which time the bank regarded him as 
in satisfactory control of his finances. 


On January 11, 1950, the forwarding bank returned the $5,146.24 
draft to appellee bank to make further efforts to collect the same. Ap- 
pellee held it until January 14, 1950, in an unsuccessful effort to collect 
it, and it was then returned to the forwarding bank. 
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The district judge found that the bank acted in good faith, that it 
had been diligent in its efforts to present the drafts to Cockrell, and 
that in applying the funds on deposit in Cockrell’s account on December 
$1, 1949, to the payment of its own matured and past due debt, it had 
not unlawfully preferred itself over appellants. 


In making these findings, the trial judge is well supported by fact 
and law. The bank clearly used due diligence in its efforts to present 
the drafts, which fully discharged its duty in that behalf. Compare 
Capitol Nat. Bank v. Campbell, 162 Miss. 43, 138 So. 367. Having made 
repeated attempts to reach Cockrell at home, where he was usually 
found, the bank was under no duty to send a special messenger to a 
remote spot 25 miles away, to present the drafts. To require such an 
effort would exceed the requirements of due diligence. 


Drafts do not, of themselves, operate as an assignment of funds of 
the drawee in the hands of the bank. The bank therefore could not pay 
them until they were accepted by the drawee. Section 168, Miss. Code, 
1942. Until the drafts were so honored, they were merely items for col- 
lection. The charging of the first draft to Cockrell’s account, and the 
issuance of the bank’s check to cover it, was wholly tentative, and with- 
out authority from Cockrell. The bank’s check was never delivered, but 
was cancelled on December 30, 1949, and the amount credited back to 
Cockrell’s account, thus expunging the whole matter, which was merely 
a bookkeeping expedient adopted solely upon the initiative of the bank’s 
transit teller, and without the knowledge or request of any of the bank’s 
officers. These acts created no liability on the part of the bank in favor 
of appellants.’ 


Under the negotiable instrument law of Mississippi, a draft may be 
dishonored, inter alia, “Where, after the exercise of reasonable diligence, 
presentment cannot be made.” Section 189(2), Miss. Code, 1942. The 
two drafts were thus dishonored, and appellants had notice thereof on 
December 28, 1949, and December 30, 1949, respectively. These drafts 
were held beyond those dates at the express request of the forwarding 
banks. 


Although, as collecting agent for the drafts, the appellee bank owed 
appellants the duty of due diligence, good faith and impartiality, ap- 
pellee was not necessarily precluded thereby from collecting its own 
debt by lawful means, so long as it was guilty of no bad faith. It owed 
appellants no duty to notify them that it was also a creditor of Cockrell, 


* The bank’s transit teller handling the transaction, testified that when he credited Cock- 
rell’s account. with the bank’s check he had previously drawn on December 24, 1949, to 
satisfy the first draft, he had no knowledge of Cockrell’s past due $5,000 note, nor of any 
overdraft in Cockrell’s account. He further testified that no officer of the bank re- 
quested him to do any of these things, but that his reason for cancelling the check on 
December 30, 1949, was that he still had no authority from Cockrell to charge his account 
with the amount of the draft. 
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unless suppression of that fact would amount to bad faith, which, in the 
circumstances here present, it does not. Having acted in good faith and 
with due diligence in the performance of its duties as collecting agent, 
and being unable to pay appellants’ drafts because the drawee had not 
accepted them, appellee was at liberty to apply Cockrell’s available 
funds to the payment of his debt to the bank. Jackson v. First Nat. 
Bank, 80 Cal. App. 733, 252 P. 743; Carpenter v. National Shawmut 
Bank, 1 Cir., 187 F. 1; 9 C.J.S., Banks & Banking, § 227, p. 481; 7 Am.Jur. 
478, sec. 659. 


In these circumstances, we see no breach of appellee’s duty as col- 
lecting agent in charging its own past due loan to Cockrell’s account on 
December 31, 1949, which it had authority to do. Bromberg v. Bank 
of America Ass’n, 58 Cal. App.2d 1, 135, P.2d 689; Corbett v. Kleinsmith, 
6 Cir., 112 F. 2d 511. Nor do we find any fraudulent concealment on 
the part of the bank which would be a breach of its duty as collecting 
agent for appellants. The bank’s officers, without contradiction, testi- 
fied that they did not suspect that Cockrell was insolvent prior to Jan- 
uary 1, 1950, although they knew on December 28, 1949, that the draft 
for $16,000, drawn by Cockrell on December 23, 1949, against the Mem- 
phis Commission Company, representing the sale of cattle, had been 
dishonored, and that this placed Cockrell “in a tight for funds.” On 
December 29, 1949, however, this Commission Company sent Cockrell 
a credit for $7,466.10, which was deposited in Cockrell’s account in the 
appellee bank. 


The facts here are altogether different from those in Dern v. Kellogg, 
54 Neb. 560, 74 N. W. 844, relied upon by appellants, where there was 
evidence of obvious collusion between the collecting bank and the 
drawee of the draft, to the apparently intended prejudice of the drawer 
of the draft. The same is true of Grant County Bank v. McCampbell, 
6 Cir., 194 F.2d 469. 


In Mississippi, a bank deposit is presumed to be general unless the 
contrary is shown. Love v. Little, 167 Miss. 105, 148 So. 646; Mabry v. 
Waller, 178 Miss. 183, 172 So. 870. There is no evidence that the credit 
of $7,466.10 received from the Memphis Commission Company on De- 
cember 29, 1949, was intended as a special deposit or trust fund. This, 
as well as other deposits made by Cockrell to his account on De- 
cember 23 and 24, 1949, appear to have been in the ordinary course of 
business, and without special instructions, which constitutes them gen- 
eral deposits. Miss. Cent. R. Co. v. Conner, 114 Miss. 63, 75 So. 57. 
Compare Union Stock Yards Nat. Bank v. Gillespie, 137 U. S. 411, 
11 S.Ct. 118, 34 L.Ed. 724. 


Appellants further contend that Cockrell and his wife were at home 
from and after January 4, 1950, but that appellee negligently made no 
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effort to contact them. By then, however, both drafts had been re- 
turned to the forwarding banks, upon their express instructions. When 
Cockrell returned home on January 4, 1950, his first caller was Mr. 
Walker, one of the plaintiffs below, seeking a settlement. 

On the whole, it appears to us that the trial judge reached the cor: 
rect solution of the facts, and that he properly applied the law thereto. 


Affirmed. 





Surety Company Ruled Vexatious For 
Refusing Payment On Loss Caused By 
Check Kiting 


The partner of a trucking business deposited three $6,000 
checks in his personal account in a small Missouri bank. Before 
the checks had cleared the partner withdrew the funds. When 
the checks could not be collected by the bank it was unable to 
survive the loss and was taken over by the Federal Deposit 
Insurance Corporation which sued defendant, a surety com- 
pany, on its bond covering losses to the bank by false pretenses. 
The surety company sought to escape liability on the ground 
that the bank had actually made a loan to the partner since it 
had let him check against the credit created by the uncollected 
checks and that the nonrepayment of loans was not covered 
by the surety contract. 

The court, although admitting the surety company’s argu- 
ment was an ingenious one, nevertheless decided in favor of the 
F.D.1.C. on the merits of the case. In addition, it ruled that 
the surety company had to pay the plaintiff’s attorneys’ fees, 
plus a ten per cent penalty for vexatiously refusing payment 
on its contract. Hartford Accident & Indemnity Company v. 
Federal Deposit Insurance Corporation, U. S. Court of Ap- 
peals, Eighth Circuit, 204 F.2d 933. The opinion of the court 
is as follows: 


SANBORN, C.J.—-This is an appeal from a judgment in favor of 
the plaintiff (appellee), Federal Deposit Insurance Corporation, in an 
action upon a bond issued by the defendant (appellant), Hartford Acci- 
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dent and Indemnity Company, to the Brazeau Bank, a small bank in 
the small town of Brazeau, Perry County, Missouri. The bond was 
dated May 15, 1947, and, so far as pertinent, insured the Bank against 
“Any loss of property through .. . false pretenses, . . . with or without 
negligence on the part of any of the Employees [of the Bank],’exclud- 
ing, however, “Any loss the result of the complete or partial nonpay- 
ment of or default upon any loan made by or obtained from the Insured, 
whether procured in good faith or through trick, artifice, fraud or false 
pretenses, ...” 


The Brazeau Bank was managed by Serena A. Barber, who had 
been its cashier for almost twenty-six years and who was also a stock- 
holder. W. J. Schneier, in December, 1950, had a current checking ac- 
count in the Bank. He had been raised in the Brazeau community, and 
Miss Barber had known him all of his life. Schneier was one of two 
partners engaged in the trucking business under the name of H. & F. 
Truck Service. The partnership had a deposit account with the Bank 
of Altenburg, located in Altenburg, Missouri, which is about five miles 
distant from Brazeau. 


In the latter part of December, 1950, Schneier caused the Brazeau 
Bank to accept for deposit and credit to his personal deposit account 
three checks signed “H. & F. Truck Service, W. J. Schneier,” made pay- 
able to the order of the Brazeau Bank, and drawn upon the Bank of 
Altenburg. The dates and amounts of the three checks were as follows: 
December 26, 1950, $6,523.96; December 28, 1950, $6,645.29; December 
80, 1950, $6,525.87. The checks were sent by the Brazeau Bank to its 
regular correspondent bank in St. Louis, Missouri, for collection. Before 
the three checks were presented to the Bank of Altenburg for payment, 
Schneier had checked out of his personal account in the Brazeau Bank 
the aggregate amount of the checks. 


There were not sufficient funds in the account of H. & F. Truck Serv- 
ice in the Bank of Altenburg to cover any of the checks in suit, and they 
were dishonored and returned to the Brazeau Bank. No recovery could 
be had from Schneier. The Brazeau Bank could not survive the loss 
and was taken over by the plaintiff, Federal Deposit Insurance Corpora- 
tion, which had insured the deposits in the Bank. 


The net loss to the Brazeau Bank as the result of the fraud practiced 
upon it by Schneier was $18,490.33. The defendant received notice from 
the Bank by letter on January 25, 1951, that the Bank had sustained 
losses covered by the bond in suit through the false pretenses of a “check 
kiter,” and that proof of loss would follow. The plaintiff, in May, 1951, 
furnished proof of loss to the defendant, stating the amount of the loss 
and how it occurred. On July 23, 1951, the defendant in a letter to the 
Associate General Counsel of the plaintiff denied liability on the specific 
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ground that the loss did not occur on the premises of the Bank and was 
therefore not covered. The writer of the letter, however, stated that the 
defendant was waiving no other defenses it might have. 


This action followed. The plaintiff's claim was that the loss was 
occasioned by the false pretenses of Schneier and was covered by the 
bond in suit. The plaintiff asked for judgment for the amount of the 
loss, damages for vexatious refusal to pay, and a reasonable attorney’s 
fee. The defendant in its answer denied liability. At the trial the de- 
fendant asserted that the loss was not covered by the bond because the 
false representations were not made on the Bank premises; that the evi- 
dence did not prove that Schneier knew that the partnership checks 
which he drew on the Bank of Altenburg would not be paid when pre- 
sented; that the Brazeau Bank should not have sent the checks through 
regular channels, but should have called the bank on which they were 
drawn to ascertain whether they would be paid; and that the evidence 
showed that Schneier, instead of depositing the checks for credit to his 
account, had, as a matter of Missouri law, procured a loan from the 
Brazeau Bank, and that the loss from the nonpayment of the checks 
was therefore a loss resulting from the nonpayment of a loan, within the 
meaning of the clause of the bond excluding such losses from coverage. 
The District Court found no merit in any of the defendant’s contentions, 
and entered judgment against it for $18,490.33, the amount of the loss, 
and, in addition, for $1,849.03 as damages for the defendant’s vexatious 
refusal to pay, and $2,000 as an attorney’s fee. 


Two questions only are presented for review. 1. Did the loss sus- 
tained by the Brazeau Bank result from the nonpayment of a loan within 
the meaning of the exclusion clause of the bond? 2. Was the District 
Court justified in finding that the defendant’s refusal to pay the loss 
was vexatious under the applicable statute of Missouri? 

Each of these questions is governed by Missouri law. In Western 
Casualty & Surety Co. v. Coleman, 8 Cir., 186 F.2d 40, 43, this Court 
said: 

“The burden of demonstrating error is upon the Casualty Com- 
pany. In a case controlled by local law, that burden is a peculiarly 
heavy one. This Court is not an appellate court of the State of Mis- 
souri and establishes no rules of law for that State. We have repeat- 
edly said that, in reviewing doubtful questions of local law, we would 
not adopt views contrary to those of the trial judge unless convinced 
of error, and that all that this Court reasonably can be expected to 
do in such cases is to see that the determination of the trial court is 
not induced by a clear misconception or misapplication of the local 
law. Russell v. Turner, 8 Cir., 148 F.2d 562, 564; Buder v. Becker, 
8 Cir., 185 F.2d 311, 315, and cases cited. If a federal district judge 
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has reached a permissible conclusion upon a question of local law, 

we will not reverse, even though we may think the law should be 

otherwise.” 
See, also, National Bellas Hess, Inc., v. Kalis, 8 Cir., 191 F.2d 739, 741; 
Kimble v. Willey, 8 Cir., 204 F.2d 238. 

The plaintiff asserts that the contention that the Bank’s loss was 
due to the nonpayment of a loan by Schneier cannot properly be con- 
sidered because not alleged as a defense in the answer and not raised 
at the trial until the close of the evidence by a motion of the defendant 
to dismiss. However, the question was considered and ruled upon by 
the District Court in its opinion, in which it said, 106 F.Supp. 602, 605: 


“Schneier did not get the money on the checks instanter upon 
presentation of the checks, but took some days to check it out. De- 
fendant urges this circumstance as showing a relationship of debtor 
and creditor with Schneier and the bank because the Bank of Brazeau 
permitted Schneier to check on the deposit before the checks cleared. 
It is also claimed the Bank of Brazeau was Schneier’s agent to collect 
the checks. We are not concerned with the niceties of legal relation- 
ship between the bank and Schneier. A creditor or agent may be 
the victim of loss by false pretense. The bond makes no such ex- 
emption. Under no view of the case can we find that the bank in- 
tended to extend Schneier a loan or that Schneier sought to make a 
loan. It is not before us but if it were an issue, it is doubtful if the 
Bank of Brazeau could legally make a loan for the sum involved. 
There was no loan made. The intent of the parties must govern. 
Here Schneier intended to get the bank’s funds by the use of the 
checks. They were the basis of the false pretense. The fact that he 
did get the money is undisputed. We find he got the money by 
virtue of the checks. Without use of the checks he would not have 
received it.” 

The argument that the Bank, by crediting the three checks to 
Schneier’s account and permitting him to check against the credit, made 
him a Joan, the nonpayment of which caused the loss, recovery of which 
is sought, is ingenious, but we think unsound. 


It is true that, under the Bank Collection Code of Missouri, Section 
402.030 RSMo 1949, V.A.M.S., where a bank at once gives credit for 
deposited checks with the right to check against such credit, the credit 
given is a revocable one, except as to such part of the credit as has ac- 
tually been withdrawn by the depositor. Title to the checks deposited 
does not at once pass to the bank in the absence of an agreement to the 
contrary. The bank is the agent of the depositor for the collection of 
the deposited checks, but has the rights of an owner to whatever extent 
it has paid out money on the credit given the depositor. Farmers’ Ex- 
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change Bank of Marshfield v. Farm & Home Savings & Loan Ass’n of 
Missouri, 332 Mo. 1041, 1053-1054, 61 S.W.2d 717, 722, 723; Citizens 
Fidelity Bank & Trust Co. v. Kilpatrick, Mo.App., 231 S.W.2d 301. 

Since the Brazeau Bank gave credit to Schneier for the three checks 
which were ultimately dishonored, and permitted him to check against 
that credit, and since his withdrawals exhausted the credit, it seems 
apparent that, under Missouri law, the Bank became the owner of the 
checks, with recourse against the partnership and Schneier. 


The fact that Schneier was obligated to reimburse the Bank because 
of having induced it to accept the worthless checks for credit to his ac- 
count and to permit him to draw against the credit, did not, in our opin- 
ion, make the loss sustained by the Bank a loss resulting from the non- 
payment of a loan, within the ordinary meaning of that word as applied 
to banking or insurance. 

It is to be noted that the bond in suit covered loss of property 
“through robbery, burglary, common-law or statutory larceny, 
theft, false pretenses, hold up... ,” etc. Since any one causing a loss 
within this coverage would necessarily become obligated to reimburse 
the Bank, it would seem that, under the defendant’s theory, the com- 
mission of any of these offenses against the Bank would, if successful, 
result in the offender having procured a loan from the bank, the non- 
payment of which caused the loss. 

“Contracts of insurance, like other contracts, must be construed ac- 
cording to the terms which the parties have used, to be taken and un- 
derstood, in the absence of ambiguity, in their plain, ordinary, and popu- 
lar sense.” Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 492, 52 S. Ct. 
230, 231, 76 L. Ed. 416; State ex rel. Prudential Ins. Co. of America v. 
Shain, 344 Mo. 623, 627, 127 S. W. 2d 675, 677. 

It is not conceivable to us that any disinterested banker, insurance 
underwriter, or lawyer would construe the word “loan,” as used in the 
exclusion clause of this indemnity bond, to cover the obligation imposed 
by law to reimburse a bank for money or credit obtained through the 
use of worthless checks. 

We think the District Court correctly concluded that the loss sus- 
tained by the Brazeau Bank was directly caused by false pretenses and 
was within the coverage of the bond. 


The question as to what conduct on the part of an insurer will con- 
stitute vexatious refusal to pay a loss within the meaning of the appli- 
cable statute of Missouri, Section 375.420 RSMo 1949, V.A.M.S., has 
been considered by this Court a number of times. Buffalo Ins. Co. of 
City of Buffalo, N. Y. v. Bommarito, 8 Cir., 42 F. 2d 53, 57, 70 A.L.R. 
1211; New York Life Ins. Co. v. Calhoun, 8 Cir., 114 F.2d 526, 536-540; 
Western Fire Ins. Co. v. University City, 8 Cir., 124 F.2d 698, 700-701; 
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Firemen’s Ins. Co. of Newark, N. J. v. Smith, 8 Cir., 180 F.2d 371, 378- 
379. No useful purpose would be served by repeating what has hereto- 
fore been said about the problem. The loss here involved occurred in 
December, 1950. The defendant received notice of the loss on January 
25,1951. It was furnished verified proof of loss in May 1951. It denied 
liability on July 23, 1951, giving a lame specific reason for its denial, one 
which it later abandoned. The several defenses presented at the trial 
were not impressive. 

The District Judge, who was in a better position to appraise the 
justification offered by the defendant for its refusal to pay than we are, 
very evidently thought that the defendant had been grasping at straws 
to delay or avoid having to pay a loss clearly insured against. While we 
do not question the sincerity of the assertions of counsel for the defend- 
ant that its failure to pay was warranted, we cannot say that the Dis- 
trict Court either misconceived or misapplied the law of Missouri in 
reaching the conclusion that the failure of the defendant to pay the 
loss was vexatious and that the defendant was legally liable for the 
penalty and attorney’s fees assessed against it. 

The plaintiff has asked us to make an additional allowance of attor- 
ney’s fees to cover the services of its counsel on this appeal. The Dis- 
trict Court having allowed a substantial attorney’s fee in addition to 
the ten per cent penalty for vexatious refusal to pay, we are not inclined 
to add anything more to the judgment than the costs of this appeal. 

The judgment is affirmed. 





Written Notation on Note Sufficient 
As Renunciation 


Section 122 of the Uniform Negotiable Instruments Act 
provides that the holder of a negotiable instrument may re- 
nounce his rights on the instrument before, at or after its ma- 
turity by means of a written renunciation. The holder of a note 
wished to renounce upon his death his rights as holder and payee 
of a note received from two relatives in payment for a house 
he had sold them. On advice of counsel he wrote the following 
sentence in his own handwriting on the back of the note: “At 
death this note is to be cancelled and not:to be collected.” A 


Editor’s Note: It is of interest to compare the reasoning of this case with that of the 
following case. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1216. 
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similar notation was made on a deed of trust covering the 
property. 

The court held that this notation constituted sufficient re- 
nunciation under the terms of the N.I.L. to discharge the note 
upon the death of the holder. It pointed out that there is no 
requirement in the statute that the renunciation be effective im- 
mediately or that without consideration it fulfill the formalities 
of a gift or that a renunciation to take effect at death be exe- 
cuted in the form of a will. Farmer et al. v. Farmer, Supreme 
Court of Appeals of Virginia, 77 S. E. 2d 415. The opinion of 
the court is as follows: 


EGGLESTON, J.—A. D. Farmer, ancillary administrator of the 
estate of P. W. Farmer, deceased, filed a bill against Annie T. Farmer 
and D. S. Farmer, hereinafter referred to as the defendants, praying 
that the court ascertain and declare the binding validity of a prom- 
issory note in the principal sum of $12,000, made by the defendants 
on June 10, 1947, and delivered to and owned by P. W. Farmer at the 
time of his death. The defendants filed their answer alleging that 
during his lifetime P. W. Farmer, the holder of the note, in compli- 
ance with Code, § 6-475, had voluntarily renounced his rights under 
the note and cancelled it by a signed notation indorsed thereon ter- 
minating the defendants’ obligation on the holder’s death. 


After hearing the testimony ore tenus the lower court decreed 
that the indorsement on the note was insufficient to constitute a 
compliance with Code, § 6-475, and that the indebtedness evidenced 
by the instrument was a valid and enforceable obligation of the de- 
fendants to the estate of P. W. Farmer, deceased. From that decree 
the present appeal has been taken. 


There is no serious conflict in the evidence, which discloses these 
facts: On June 10, 1947, P. W. Farmer, an elderly resident of Halifax 
county, Virginia, conveyed a parcel of land to the defendants, his 
nephew, D. S. Farmer, and the latter’s wife, Annie T. Farmer, for the 
agreed price of $12,000, taking from the defendants their promissory 
note for that amount, bearing the same date, and carrying interest at 
the rate of six per cent per annum, payable in fifteen annual install- 
ments of $800 each beginning on June 10, 1948, and secured by deed 
of trust on the property. Inadvertently the note was made payable 
to the “Bank of Halifax,” but it is agreed that P. W. Farmer should 
have been named as the payee. According to the terms of the note, 
upon default in the payment of any installment the remaining unpaid 
balance would immediately become due and payable. During this 
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transaction P. W. Farmer told the defendants that he would see to it 
that the payment of their obligation would not be made difficult. 

Prior to May, 1948, the president of Elon College had solicited 
P. W. Farmer to make a will conveying his entire estate to the col- 
lege. Farmer told Annie T. Farmer of this solicitation and she sug- 
gested that at his death he give to her and her husband the property 
which they had purchased from him and on which there was the out- 
standing deed of trust indebtedness held by him. Farmer told her 
that he would think about the matter. A few weeks later he told her 
that he had decided to effect this by a notation on the deed of trust 
or note and suggested that they consult Don P. Bagwell, a member 
of the South Boston bar, as to how it should be done. Together they 
went to the office of Bagwell who told Farmer that his wishes could 
be effected by making a proper notation on the note. Since, however, 
Farmer did not have the note with him, Bagwell wrote out the form 
of the notation and told Farmer to write it on the back of the note. 
Upon returning home Farmer, in the presence of Annie T. Farmer 
and her son, wrote on the note, in his own handwriting, this notation 
which had been suggested by Bagwell: 


“At death this note is to be cancelled and not to be collected. 
“5/1/48 (signed) P. W. Farmer” 


A month or so later Farmer looked for the note but was unable 
to find it and requested that his nephew and the latter’s wife assist 
him in locating it. Their joint efforts to find the note were not im- 
mediately successful and P. W. Farmer, in the presence of D. S. 
Farmer, his nephew, wrote in his own handwriting the following 
notation at the bottom of the first page of the deed of trust. 


“At my Death this Deed of Trust is to cancel and Note not 
collected. 
“Sept. 2, 1948 (signed) P. W. Farmer” 


A few days later P. W. Farmer found the note and delivered it 
to Annie T. Farmer for safekeeping for him. Subsequently, P. W. 
Farmer, being in declining health, left Halifax county, Virginia, and 
established his residence with his nephew, W. S. Cook, at Summer- 
ville, South Carolina, and remained there until he died on September 
1, 1949. In the latter part of August, Cook, who was endeavoring to 
straighten out his uncle’s affairs, wrote Annie T. Farmer requesting 
that she return the note to him, and she did so by a lettter dated 
September 1, 1949, the day on which P. W. Farmer died, but mailed 
the next day. 

In the meantime a payment of $250 on June 11, 1947, and another 
of $1,000 on March 4, 1948, had been made and credited on the back 
of the note. The installment due June 10, 1949, has not been paid. 
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Shortly after Farmer’s death Cook qualified as administrator in 
South Carolina where the estate is being administered, and A. D. 
Farmer qualified as ancillary administrator in Halifax county, Virginia. 

In its written opinion the trial court held that the notation on the 
note was “not a renunciation, but is testamentary in character, and 
was intended as a directive to his personal representative.” More- 
over, it held that the transaction did not meet the requirements of “a 
gift inter vivos, because it was not intended to take effect in praesenti.” 
The main argument in the brief on behalf of the ancillary adminis- 
trator is in support of these holdings. 

This reasoning overlooks the principal issue in the case. We are 
not concerned with whether the notations are “testamentary in char- 
acter,” or whether the transaction meets the requirements of a valid 
gift inter vivos by the holder to the makers of the balance due on 
the note at the holder’s death. The simple issue is whether the no- 
tations on the note and the deed of trust, or either of them, satisfy 
the requirements of Code, § 6-475, so as to constitute a renunciation 
by the holder of his rights against the makers. That section reads: 


“Renunciation by holder—The holder may expressly renounce his 
rights against any party to the instrument before, at, or after its ma- 
turity. An absolute and unconditional renunciation of his rights 
against the principal debtor made at or after the maturity of the in- 
strument discharges the instrument. But a renunciation does not af- 
fect the rights of a holder in due course without notice. A renuncia- 
tion must be in writing unless the instrument is delivered up to the 
person primarily liable thereon.” 


The section, which is in the precise language of section 122 of the 
Uniform Negotiable Instruments Act, is found in chapter 10 of the 
1950 Code of Virginia, wherein our negotiable instruments statutes 
are embodied. The statute relates solely to the renunciation of the 
rights of a holder of a negotiable instrument and is complete and self- 
executing. It provides a method whereby the holder of a negotiable 
instrument may renounce his rights against any party to the instru- 
ment and effect its discharge, save as to a holder in due course with- 
out notice. 

The first sentence provides for the renunciation of the holder’s rights 
against “any party” to the instrument, which may be effected “before, 
at, or after its maturity.” To accomplish this the holder must merely 
“expressly renounce” such rights. 

The second sentence is not in conflict with the first, but provides 
that the “instrument” is discharged by “an absolute and unconditional 
renunciation” of the holder’s rights “against the principal debtor made 
at or after the maturity of the instrument.” 
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Under the statute the necessary requirements of an effective renun- 
ciation are: (1) The holder must “expressly renounce” his rights, as 
stated in the first sentence; and (2) The renunciation “must be in writ- 
ing unless the instrument is delivered up to the person primarily liable 
thereon,” as embodied in the last sentence. Under the second sentence, 
a discharge of the instrument is effected by “an absolute and uncondi- 
tional renunciation” of the holder’s rights against the principal debtor 
made “at or after the maturity of the instrument.” In the third sentence 
is the qualification that “a renunciation does not affect the rights of a 
holder in due course without notice.” 


There is no requirement that a renunciation must be made effective 
immediately, or provision that it cannot be made effective at a future 
time, or after the death of the holder of the instrument. Nor is there any 
requirement that a renunciation without consideration must meet the 
essentials of a gift inter vivos. There is nothing in the language used to 
suggest that a written renunciation may not be in the form of a will, 
or that if “testamentary in character,” but not properly executed as a 
will, it must be cast aside as not constituting a valid renunciation. 


The form of a written renunciation is not embodied in the statute, 
nor does it define the word “renounce”; hence we must give the word its 
ordinary meaning. According to Webster’s New International Diction- 
ary to “renounce” means: “To announce one’s abandonment of the own- 
ership of; to give up, abandon, or resign, usually formally (something 
possessed) ; as to renounce a title, a claim.” 


When we examine the writings or notations with which we are here 
concerned in the light of the circumstances under which they were made, 
we are of the opinion that they clearly meet the requirements of the first 
sentence of the statute. The holder of the note indicated to Mrs. Farmer, 
one of the makers, his desire to relieve her and her husband, the co- 
maker, of the obligation to pay such balance as might be due on the 
note at the holder’s death. Having made up his mind to do this he con- 
sulted his counsel as to the manner in which it could be accomplished. 
Following the advice of his counsel, in the presence of one of the mak- 
ers, he wrote on the back of the note “At death this note is to be can- 
celled and not to be collected.” In this manner he did “expressly re- 
nounce” his rights against the makers of the note effective at a future 
date, but upon the happening of his death, an event which was bound 
to occur. It was an express present renunciation of the holder’s right to 
claim whatever balance might be due on the note at the date of the 
holder’s death. 


Not only does this notation satisfy the requirements of the statute 
that the renunciation be in writing, but it was placed on the back of the 
note where the person who might come into possession of the instrument 
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was bound to see the evidence of renunciation. Some months later after 
he had misplaced the note, and fearful of the consequences of its loss, 
Farmer again evinced his purpose by a like notation on the deed of trust. 

It is argued that the notations here do not constitute an effective re- 
nunciation under the statute, because at any time before his death the 
holder might have changed his mind and cancelled either or both of them. 
There are two ready answers to this argument. In the first place, no 
question of the cancellation of the renunciation is here involved. The 
admitted fact is that the holder made no attempt to cancel the renuncia- 
tion, or even expressed an intent or desire to do so. Indeed, he delivered 
the note carrying the notation to Mrs. Farmer, one of the makers, and 
allowed her to retain it up to the time of his death, thus precluding an 
erasure or cancellation by him of the evidence of the renunciation. 

In the next place, assuming that a valid renunciation once made may 
be cancelled, any written renunciation, whether effective immediately or 
in the future, would be subject to the same infirmity so long as the holder 
retained possession of the note and the evidence of renunciation. Hence, 
the possibility of cancellation is not a determinative factor in ascertain- 
ing the validity of a renunciation effective at a future date. 

Although a similar statute has been adopted by all of the States, 
there are few decisions as to the essential requirements of a renunciation. 
We have been pointed to no authority, nor have we been able to find 
any, which holds, as the administrator contends, that a renunciation 
under the statute may not be made effective at a future date. Indeed, 
such decisions as we have been able to find uphold renunciations of this 
character. 

New York, New Haven, etc. R. Co. v. Reconstruction Finance Corp., 
2 Cir., 1950, 180 F. 2d 241, involved the question as to whether a letter 
written by Jesse H. Jones, Chairman of the Reconstruction Finance 
Corporation, to the trustees of the New York, New Haven & Hartford 
Railroad Company constituted a valid renunciation under a statute 
phrased in the precise language of our Code, § 6-475. In the letter Jones 
wrote the trustees that if they paid all of their notes held by the Re- 
construction Finance Corporation as they fell due, the corporation would 
accept four per cent interest thereon despite the fact that the notes called 
for five per cent. Several years later the railroad company paid the notes 
in full with interest at the rate of five per cent and brought action against 
the Reconstruction Finance Corporation to recover the excess over four 
per cent, contending that Jones’ letter constituted an effective renuncia- 
tion of the rights of the corporation to recover on the notes in accordance 
with their terms. The Court of Appeals, in an opinion by the eminent 
Judge Learned Hand, held that the letter constituted a valid renuncia- 
tion under the first sentence of the statute, although the renunciation 
was conditioned upon the happening of a future event which was not 
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satisfied for a period of several years. The opinion pointed out that 
there was no requirement in the first sentence of the statute that the 
renunciation be unconditional, and that upon the happening of the stipu- 
lated event it became effective and entitled the railroad company to re- 
cover the excess interest which it had paid. 


Judge Hand cited with approval both the reasoning and conclusion 
in Dickinson v. Vail, 1918, 199 Mo. App. 458, 203 S. W. 635, in which 
Dickinson, the holder of a negotiable instrument, had entered into a 
written understanding with Vail, a comaker, that as Vail had paid a 
portion of the principal he would be relieved from further obligation if 
Dickinon successfully sued the other maker. Dickinson did sue the other 
maker, but through his own carelessness was unsuccessful and then 
sought to recover from Vail on the ground that the agreement was not 
binding. The court held, however, that the agreement was binding as a 
renunciation based on the happening of a future event which had 
occurred. 


Quite pertinent to the present case is the further holding in Dickinson 
v. Vail, supra, that the holder of a note may effectually renounce his 
rights to a part of a claim as well as the whole. 


In its written opinion the trial court relied upon the decision in Leask 
v. Dew, 1905, 102 App. Div. 529, 92 N. Y. S. 891, 892, affirmed 184 N. Y. 
599, 77 N. E. 1190, where the holder of a note left among his papers a 
letter addressed to his executors in which he said that it was his “wish” 
that a note in his possession should be “cancelled in case of my death, 
and, if the law does not allow it I wish you to notify my heirs that it is 
my wish and orders.” It was held that this was merely an expression of 
the holder’s “wish” and not an “express renunciation” within the mean- 
ing of the statute. In the present case there was an express renunciation 
and not the mere expression of a “wish.” 


The trial court also relied upon Daugherty v. Preuitt, 1925, 113 Okl. 
66, 242 P. 529, 530, in which the court construed this notation on certain 
notes: “If the payee of this note does not survive the maker thereof, 
then this note is not to be paid, but is to be canceled and surrendered.” 
It was held that this was a conditional renunciation and, therefore, not 
effective. That holding is, we think, entirely discredited by the reason- 
ing of Judge Hand in New York, New Haven, etc. R. Co. v. Reconstruc- 
tion Finance Corp., supra, decided twenty-five years later, that under 
the first sentence of the statute a valid renunciation may be conditional. 


The case of Dimon v. Keery, 1900, 54 App. Div. 318, 66 N. Y. S. 817, 
was also cited by the trial court. That case involved a notation written 
by the holder on a note that “At my death the above note becomes null 
and void.” It was held that the notation was ineffective because it was 
not a gift in praesenti, and, since a consideration was lacking, it could 
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not be sustained as a valid contract. Whether the notation constituted a 
valid renunciation was not raised or discussed. 


We are of opinion that the notations on the note and deed of trust 
constitute a valid renunciation by P. W. Farmer, the holder, of his rights 
against the defendants under the note, and that, therefore, the note is 
not a valid and enforceable obligation of the defendants. 


Accordingly, the decree is reversed and the cause remanded for the 
entry of a proper decree. Reversed and remanded. 


Payee’s Acceptance of Notation Canceling 


Note at Payee’s Death Discharges 
Maker 


The executor of a deceased payee sought to have a court 
declare certain notes to be assets of the payee’s estate. The 
maker claimed the notes were discharged at the payee’s death 
because of the following notations typed on the notes: 


On the face: 


“This note is executed under conditions as outlined 
on the other side of the note.” 


On the back: 


“Tf payee departs this life before this note is paid 
same is hereby fully cancelled and executor in- 
structed to deliver same to payor.” 


Under the notation on the back of each note was a line but 
no signatures. The court held that the notes were discharged 
at the payee’s death because of the notations which constituted 
binding contracts for cancellation under which the notes were 
accepted by the payee. 

It is of interest to note that in the Farmer case above, the 
Virginia court relied on Negotiable Instruments Law $122 to 
support cancellation of a note by a written notation. In very 
similar circumstances in this case, the Iowa court relied on 
N.I.L. §119(4) which provides that a note is discharged by 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1216. 
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any act which will discharge a simple contract for the payment 
of money. 

In another respect, however, the two courts reasoned more 
closely. They both held that a notation canceling a note at the 
death of a payee or holder is not a testamentary disposition and 
consequently need not be executed with the formalities usually 
required when a will is executed. In re Smith’s Estate, Su- 
preme Court of Iowa, 58 N.W.2d 378. The opinion of the 
court is as follows: 


~ WENNERSTRUM, J.—Julius W. Fischer, executor of the estate of 
Mary A. Smith, deceased, filed an application in the probate proceedings 
of the estate asking for instructions whether two notes bearing notations 
should be listed as part of its assets. Decedent, the payee of the notes, 
died before their maturity. The maker of the notes filed a resistance 
to the application and later an amendment thereto alleging that a con- 
tract for cancellation of the notes existed by reason of the notations 
placed on them and represented the terms and conditions on which they 
were executed. It was also asserted the memoranda on the notes were 
intended by the parties to be construed as a part of the contract and 
were founded upon valid and subsisting considerations. The maker asked 
that the notes be delivered to him in conformity with the conditions 
set forth on them. The trial court found that the statements on the notes 
did not constitute a binding contract upon the decedent or her estate, 
that the endorsements were not sufficient to change the legal effect of 
said notes and did not result in a cancellation of them on the death of 
Mary A. Smith. The court held that the notes were valid and binding 
obligations of the maker and should be included as assets of the estate. 
It directed the executor to seek the enforcement of their payment. The 
maker has appealed. 

Among ‘the papers found by the executor in decedent’s safety deposit 
box were two notes executed by the appellant, Harold L. Fischer, which 
were payable to Mary A. Smith. One of the notes in the amount of 
$3,000 was dated December 30, 1949 and was due 180 days after date. 
The other note in the amount of $10,000 was dated January 12, 1950 
and was payable on or before July 12, 1950, or on demand. At the ex- 
treme left of each of the notes there was typed the following notation: 
“This note is executed under conditions outlined on the other side of 
the note.” On the reverse side of each of the notes and to the extreme 
left there was typed the following: “If payee departs this life before 
this note is paid same is hereby fully cancelled and executor instructed 
to deliver same to payor.” Underneath each of these last endorsements 
is a line but there is no signature on it on either of the notes. 
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Mary A. Smith, the payee on the notes, died April 17, 1950. It was 
stipulated that neither of the notes had been paid prior to her death. 
There is uncontradicted evidence that the notations and endorsements 
to which reference has been made were on the notes at the time they 
were executed. 

It is the appellant’s contention that a marginal notation on a note 
or a notation on the back of a note made at the time of the execution 
of it with the intention of making it a part of the contract constitutes 
a part of it must be construed with the body of the instrument; that 
in construing a written instrument it is a cardinal rule of construction 
to give effect to the intention of the parties as expressed by the language 
of the entire instrument at the time of its execution; that a condition 
subsequent, incorporated in a written instrument at the time of its ex- 
ecution, is effective to cancel an obligation on the happening of a con- 
tingency as provided in the instrument. 


I. It was pleaded by the appellant it was the intention of both the 
payee and payor that the notations typed on the contract be construed 
as a part of the contract and that they were founded upon a valid con- 
sideration. The executor, the applicant, asserts the contract for can- 
cellation failed for want of consideration. We later hold the notations 
were a part of the instrument. The statutory presumption of considera- 
tion would apply to all portions of the instrument and there is no re- 
quirement of separate consideration for its different parts. See 5 U.L.A., 
Sec. 24; Section 541.24, 1950 Code, I.C.A. 

II. It is a general rule that marginal notations placed on a note at 
the time of the execution thereof with the intention of making them a 
part of the contract must be construed with the body of the instrument 
to arrive at the true agreement existing between the parties. 7 Am.Jur., 
Bills and Notes, Sec. 53, p. 816; 10 C.J.S., Bills and Notes, § 44 (a) (b), 
pp. 480-484; Annotations 13 A.L.R. 252; Annotations 155 A.L.R. 218, 
219; see also State v. Stratton, 27 Iowa 420, 423; Nylander v. Nylander, 
221 Iowa 1358, 1360, 268 N.W. 7; Heaton v. Ainley, 108 Iowa 112, 113, 
78 N.W. 798. In the absence of anything to the contrary, the presump- 
tion is that memorandum endorsements are made at the time when the 
instrument is executed and as a part thereof. 7 Am.Jur., Bills and Notes, 
Sec. 53, p. 817; 10 C.J.S., Bills and Notes, § 44 (A), p. 481. Parol evi- 
dence is admissible as a rule to show that a memorandum outside the 
body of an instrument was there when the instrument was executed. 
7 Am.Jur., Bills and Notes, Sec. 53, p. 818; Brock v. Lueth, 141 Neb. 545, 
4 N.W. 2d 285, 289. In the instant case there was undenied evidence the 
notations in question were on the instruments at the time of their exe- 
cution. In Elmore v. Higgins, 20 Iowa 250, 254, this court held: 

“That the cotemporary indorsement on the back of the note be- 
came part of it, binding upon the parties and qualifying and restrict- 
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ing their contract (2 Pars. on N. & B., 539 et seq., and cases), and 
that in construing the contract, the note and indorsement and mort- 
gage are to be taken by the corners, and effect given to every expres- 
sion, if this can fairly be done (Id., 542; Chitty on Cont., 70), are 
propositions elementary in their character and not controverted by 
counsel.” See also Daugherty v. Preuitt, 113 Okl. 66, 242 P. 529, 531. 


III. It is one of the contentions of the executor that the appellant 
failed to prove a contract for the cancellation of the notes inasmuch as 
there was no meeting of the minds and no mutual assent was shown. 
It is our conclusion that this claim is not sound. Our comments and 
holdings in division two definitely show that there was a valid contract. 


It is provided in our statute that, “ ... A negotiable instrument is 
discharged. ... (4) By any other act which will discharge a simple con- 
tract for the payment of money... .” Uniform Neg. Inst. Act, 5 U.L.A., 
Sec. 119(4); Sec. 541.120 (4), 1950 Code, I.C.A. 


It is apparent to us that the notations on the note in question come 
under this last-quoted provision of the act and it cannot be held there 
was no meeting of the minds and no mutual assent between the parties. 


IV. The appellee maintains that even if the contract evidenced by 
the notations is valid, it is testamentary in character and is void because 
it fails to meet the formal requirements of a will. This contention is 
not supported by applicable authorities. In Novak v. Lovin, 33 N.D. 
424, 157 N.W. 297, 299, an administrator sought to recover on two 
promissory notes. There was a contemporaneous agreement executed 
which was in part: 


“,. and further that said note or notes to be hereafter given for 
said moneys shall be nontransferable and shall be payable to no one 
but myself, and that in case I should die while said notes are in force 
they shall at once become null and void and not collectible.” 

It was also therein stated: 

“. . . She did not intend, in other words, that the defendant’s 
obligations on the notes should survive after her death. On the con- 
trary, she intended that the notes should have no post mortem effect 
or validity. 


The question for decision, therefore, is whether such intent can 
be given effect. We think this question should be answered in the 
affirmative. We fail to see . . . how Exhibit A can be construed as 
testamentary in its nature. The authorities which seem to be in any 
way in point support our view. Bedford v. ‘Chandler, 81 Vt. 270, 
69 A. 874, 17 L.R.A.NS., 1239, 180 Am.St.Rep. 1057; Blanchard v. 
Sheldon, 43 Vt. 512; Hackett v. Moxley, 65 Vt. 71, 25 A. 898; Green 
v. Tulane, 52 N.J.Eq. 169, 28 A. 9; Sebrell v. Couch, 55 Ind. 122; 
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Hegeman v. Moon et al., 131 N.Y. 462, 30 N.E. 487; Carnwright v. 
Gray, 127 N.Y. 92, 27 N.E. 835, 12 L.R.A. 845, 24 Am.St.Rep. 424.” 


In the case of Twyman v. Wood, et al., 61 Ohio App. 229, 22 N.E.2d 
495, 496, 497, the court had under consideration a contract relative to 
a note sued on. This writing was in part, “... and in case of my death 
at any time the debt is paid in full and they are not to pay any more 

It was also therein stated: 

“We have been unable to find any Ohio authority directly deci- 
sive of the question here presented but there are a number of au- 
thorities by the courts of other states. In Compton, Adm’r, v. West- 
erman, Exrx., 150 Wash. 391, 273 P. 524, it was held that an agree- 
ment evidencing a loan of money by a mother to her son which pro- 
vided that the obligation to repay the loan should terminate on the 
death of the mother if the loan had not been totally paid at that 
time was not testamentary in its nature but merely conditioned the 
payment thereof. 


“To the same effect in principle are Fiscus v. Wilson, 74 Neb. 
444, 104 N.W. 856; Bundrant, Ex’r, v. Boyce, 47 Ind.App. 253, 91 
N.E. 968, 92 N.E. 126, and Bedford’s Ex’r v. Chandler, 81 Vt. 270, 
69 A. 874, 17 L.R.A., N.S., 1239, 130 Am.St.Rep. 1057.” It was 
therein held that this agreement was not testamentary in nature. 


In Brock v. Lueth, 141 Neb. 545, 4 N.W.2d 285, 286, 290, the 
Nebraska court considered a note on which was endorsed: 


“The within note to be delivered to the maker Henry C. Lueth 
upon my death, and to be canceled by the Executor of my estate 
before his making delivery of same. No payment of any interest or 
principal to be made by maker after my death in any event. 

“(Signed) A. W. Lueth 
“F, A. Mieras, witness.” 


In the cited case the court stated: “In the opinion of this court, the 
indorsement on the back of the note, signed by the father before he 
asked his son to sign it, and the note, and the delivery of the deed by 
the father to his son, the defendant were all a part of one and the same 
transaction, and must rightly be construed together as a single contract 
between the parties. Such contract provided clearly that the son should 
pay the reserved annuity of $120 so long as the father lived. Having 
reached this conclusion, we reject the contention of plaintiff that the 
indorsement on the back of the note was a will or a testamentary dispo- 
sition of any kind.” 


Under the cited authorities it is our holding that the conditions in- 
corporated in the note were not testamentary in nature. The authorities 
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cited by the appellee are not in point and applicable to the facts in this 
case. 

V. The facts herein present are not in dispute. We are not required 
to try this case de novo but under the pleadings and facts our problem 
is to decide solely the legal questions involved. The payee by accepting 
the note with the conditions on it accepted the provisions thereon and 
her estate is bound by them. 

By reason of our conclusions heretofore announced the order of the 
trial court is reversed with directions that one be entered in the probate 
proceeding in conformity with this opinion. 

Reversed with directions. 


All Justices concur. 





Husband Cannot Withdraw Funds in Joint 
Checking Account Without Consent 
of Wife 


William and Viola, husband and wife, had both worked 
hard and had put the savings from their labors in a joint check- 
ing account. Later they both became ill and were separated 
because they could no longer look after each other. A short 
time before William died, he wrote a check for all the money 
in the account payable to his brother, Frank, who deposited it 
in his own account. The funds were later withdrawn from this 
account and put in a joint account of Frank and Clara, his 
wife. Soon afterward William died and Viola brought suit 
against Frank and Clara and their bank for recovery of the 
funds which she claimed had been checked out of the account 
without her consent. 

The court held in favor of Viola. Basing its decision on 
what it called the “overwhelming weight of authority” (cited 
as precedent were cases in its own state and in New York, Calli- 
fornia, Oregon, Indiana and Pennsylvania), the court ruled 
that William had no power to divest his wife of her interest in 
the joint checking account without her consent. Feltz v. Pav- 
lik et al. St. Louis Court of Appeals 257 S.W. 2d 214. The 
opinion of the court is as follows: 
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HOUSER, Commr.—This is an action by Viola Pavlik to have a 
fund on deposit in the Gravois Bank of St. Louis County in the names 
of Frank and Clara Pavlik declared to be the property of plaintiff. Viola 
Pavlik sued Frank and Clara Pavlik, husband and wife, and the bank, 
alleging that she and her husband William Pavlik had a joint checking 
account in both their names at the Jefferson-Gravois Bank of St. Louis; 
that Frank drew out the balance of $3,900 in that account without her 
knowledge or consent, opened a new joint account in the name of Frank 
and William, and after that account had been checked down to $3,542.07, 
wrongfully placed $3,500 of those funds in a joint account in the names 
of Frank and Clara, all prior to the death of William and without the 
knowledge or consent of plaintiff, who, as survivor of William, is entitled 
to the proceeds of the joint account originally held in the names of her- 
self and William. Tried to the court it was adjudged and decreed that 
the balance of $3,347.85 on deposit in the bank in the names of Frank 
and Clara rightfully and legally is the property of Viola Pavlik. The 
court directed defendants to turn the fund over to her. All three de- 
fendants appealed. Thereafter Viola Pavlik assigned the judgment to 
her sister Eleanor Feltz, respondent herein. 


In 1945 William and Viola Pavlik were married. Shortly before the 
marriage they bought a farm for $5,600, taking title in the names of 
“William A. Pavlik and Viola Pavlik, his wife.” Viola contributed $2,000 
of her own money toward the down payment of $3,000. Further pay- 
ments were made in installments from their joint savings. They both 
worked steadily, William earning $70 a week as a beer bottler, Viola 
earning $44 to $50 a week at a printing firm. They lived frugally, deny- 
ing themselves some of the necessities of life in order to increase their 
savings. In 1945 they established a joint account at Industrial Bank & 
Trust Company in the name of “Mrs. Viola Pavlik or William A. Pavlik 
(husband) either or the survivor” and made small additions thereto 
from their joint earnings more or less regularly through the years of 
their married life. In February, 1948 a joint savings account was opened 
by them at the Jefferson-Gravois Bank of St. Louis, in the names of 
“William A. Pavlik or Viola Pavlik, either or survivor” and from time 
to time they made small deposits therein. In September, 1949, both 
parties quit working on account of sickness. Before his sickness Viola 
at no time objected to her husband drawing any money out of the ac- 
counts. He had the same privileges she had. They did not consult one 
another about withdrawals. In November, 1949, they sold their farm, 
together with livestock and equipment which they had purchased out 
of their joint savings, for the sum of $10,500. On November 2, 1949 
$5,000 of this sum was deposited in the joint savings account at the 
Jefferson-Gravois Bank of St. Louis. On the same day $5,500 was de- 
posited in the joint Industrial Bank & Trust Company account. After 
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they quit working, it was necessary to draw on the savings account at 
the Jefferson-Gravois Bank of St. Louis for living expenses and for the 
payment of doctor and hospital bills. Between November 4, 1949 and 
December 22, 1950 approximately ten withdrawals were made from this 
account, half of them by Viola and the other half by William, for these 
purposes. On December 11, 1950 William Pavlik went to live at the 
home of his brother Frank. Viola stayed at her mother’s home. This 
arrangement was necessitated by their sickness, neither being able to 
care for the other, and there being no room for both at either the mother’s 
or the brother’s house. To avoid the necessity of visiting the bank to 
make withdrawals, and for the convenience of both of them, the parties 
on December 22, 1950 drew the balance of $4,100 from their joint savings 
account at the Jefferson-Gravois Bank of St. Louis and redeposited it 
there on the same day in a joint checking account in the names of 
“William A. Pavlik or Viola Pavlik,” in form payable to “either or the 
survivor,” under a depositor’s agreement signed by both of them in 
which they agreed with each other and the bank that all sums deposited 
in said account “are and shall be the joint moneys or property of the 
undersigned, payable on the check of either or the survivor, and that 
the amount to the credit of said account on the death of either is and 
shall be the sole and absolute property of the survivor and payable on 
the check of such survivor” and that the bank “may pay all checks 
drawn against said account by either of the undersigned...” At 5 a.m. 
on January 8, 1951 William Pavlik was taken to a hospital in a critical 
condition. He was placed under oxygen. On the same day, without the 
knowledge or consent of Viola Pavlik, $3,900 was drawn out of the joint 
checking account by check dated January 8, 1951 payable to Frank W. 
Pavlik and signed by William Pavlik. The body of the check was filled 
out by Frank Pavlik. It was endorsed by Frank and deposited in a new 
checking account established that day in Frank’s name. On January 15, 
1951 William’s name was added to Frank’s account as depositor. On 
January 16, 1951 a check for $200 and on January 22 another check for 
$150 were drawn on this account. On February 16, 1951 the balance of 
$3,542.07 remaining in the joint checking account of Frank and William 
was drawn out by check in Frank’s handwriting payable to himself and 
signed by him. This withdrawal was also accomplished without the 
knowledge or consent of Viola Pavlik. Three days later Frank cashed 
the bank check which was issued to him February 16 for $3,542.07 and 
deposited $3,400 thereof to the joint account of Frank Pavlik and Clara 
Pavlik, his wife. On February 23, 1951 William Pavlik died. 


On January 18, 1951 William issued a check drawn on the checking 
account in payment of a hospital bill. That check was returned “account 
closed.” It was shortly thereafter that Viola learned that the joint check- 
ing account at the Jefferson-Gravois Bank of St. Louis had been ex- 








128 THE BANKING LAW JOURNAL 


hausted. After she learned this fact she drew the then balance of $4,697 
out of the joint account at Industrial Bank & Trust Company and placed 
it in a checking account in her own individual name, for fear that she 
would be left without funds. 

At the trial appellant Frank Pavlik offered to prove that he was in- 
formed by his brother William, shortly prior to William’s death, of the 
existence of the joint account in the Jefferson-Gravois Bank of St. Louis 
in the names of Viola and William A. Pavlik; that it was the intention 
and wish of William that the joint account be closed out and the balance 
of the funds therein be withdrawn and transferred to a new joint check- 
ing account in the same bank in the names of Frank and William; that 
William did not want any of the money to go to Viola; that William re- 
quested and demanded that Frank write out the check on the joint ac- 
count of Viola and William for that purpose; and that pursuant to Wil- 
liam’s request this was done by Frank. The offer of proof was rejected 
by the trial court on the ground that it violated the dead man’s statute. 

It stands undisputed that Viola Pavlik did not consent to or author- 
ize the act of William Pavlik in issuing a check to Frank Pavlik for the 
balance remaining in the account, knew nothing whatever about this 
transaction until some time after it occurred, and did not ratify the 
transaction. 

In support of their assignment that the court erred in entering its 
decree for plaintiff, appellants say that the petition does not state a 
cause of action in equity; that this is an action at law; and that while 
plaintiff alleged that Frank drew the money out of the joint account of 
William and Viola she failed to prove it but on the contrary proved that 
Wiliam signed the check by which the withdrawal was effected. 

Appellants cite no case and offer no sound reason why the petition 
does not state a cause of action in equity. We hold that a claim upon 
which relief could be granted is stated. 

The point that there is a variance between the pleading and proof is 
ruled against appellants for the reason that the evidence was admitted 
without objection, the issue was tried by the consent of the parties, and 
now should be treated as if it had been raised in the pleadings. Section 
509.500 RSMo. 1949, V.A.M.S.; Schroeder v. Zykan, Mo. App., 255 
S.W.2d 105; Scott v. Missouri Ins. Co., Mo.App., 246 S.W. 2d 349, loc. 
cit. 354; Jankowski v Delfert, 356 Mo. 184, 201 S.W.2d 331, loc. cit. 335. 

On the merits, appellants assert that under the agreement between 
William, Viola and the bank the funds were subject to the order of either; 
that William had a perfect right to issue the check payable to the order 
of his brother; that when he did so prior to William’s death the account 
was cleared, and plaintiff's right thereto terminated, thereby eliminating 
any right in her to claim as a survivor of William; that there was no alle- 
gation or proof of incompetence on the part of William or undue in- 
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fluence, duress or fraud exercised upon him; and that the funds were not 
held as tenants by the entirety. Appellants further point out that while 
William appropriated one joint account in the sum of $3,900 at one bank, 
plaintiff appropriated the other in the sum of $4,697.58, and the infer- 
ence seems to be that this more than squared their accounts. 

The principal question for decision is whether the act of William 
Pavlik in withdrawing all the moneys in the joint checking account by 
check payable to his brother without obtaining the prior consent of his 
wife Viola was effective to terminate the joint tenancy and the rights, 
including survivorship rights, of the wife and to vest sole title to the 
fund in the brother Frank Pavlik and his nominee. We see no escape 
from a negative answer to this question. 


Section 362.470 RSMo 1949, V.A.M.S. provides as follows: 


“When a deposit shall have been made by any person in the name 
of such depositor and another person and in form to be paid to either, 
or the survivor of them, such deposit thereupon and any additions 
thereto made by either of such persons, upon the making thereof, 
shall become the property of such persons as joint tenants, and the 
same, together with all interest thereon, shall be held for the exclu- 
sive use of the persons so named, and may be paid to either during 
the lifetime of both, or to the survivor after the death of one of them; 
and such payment and the receipt or acquitance of the one to whom 
such payment is made shall be a valid and sufficient release and dis- 
charge to said bank for all payments made on account of such de- 
posit prior to the receipt by said bank of notice in writing signed by 
any one of such joint tenants not to pay such deposit in accordance 
with the terms thereof.” 

This section fixes the interests of joint depositors as that of joint 
tenants and a deposit agreement in form of the kind and character here 
in question fixes the ownership of the account in the persons therein 
named (William and Viola Pavlik) with attendant rights of survivor- 
ship. Commerce Trust Co. v. Watts, 360 Mo. 971, 231 S.W.2d 817. When 
husband and wife as joint depositors sign a form of agreement with 
the bank of the kind and character here in question they are presumed 
to hold the account as tenants by the entirety. Cullum v. Rice, 236 
Mo.App. 1113, 162 S.W.2d 342; State Bank of Poplar Bluff v. Coleman, 
Mo.App., 240 S.W.2d 188. There is no evidence in the case at bar to 
overcome the presumption of tenancy by the entirety. On the contrary, 
the presumption is strengthened by the fact that the very source of the 
original deposit was a fund which resulted from the sale of a farm held 
by the parties as tenants by the entirety. Nusshold v. Kruschke, 176 
Or. 697, 159 P.2d 819. Tracing it back further it appears that the farm 
itself was paid for, in substantial part, out of the savings and earnings 
of the wife, Viola Pavlik. 
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The essential elements of a joint tenancy are: (1) the tenants must 
have one and the same interest (unity of interest); (2) the interests 
must accrue by one and the same conveyance (unity of title); (3) the 
interests must commence at one and the same time (unity of time); 
and (4) the property must be held by one and the same undivided 
possession (unity of possession). 14 Am.Jur. §7, p. 81. They hold per 
my et per tout or, in plain language, “by the half and by the whole.” 
While either tenant of a joint bank account may, without the other’s 
consent, withdraw all or part of the fund, 48 C.J.S., Joint Tenancy, §17, 
p. 937, a joint owner may not assign the entire account, Schwartz v. 
Sandusky County Savings & Loan Co., 65 Ohio App. 437, 30 N.E.2d 556, 
so as to divest the other joint tenant of his right to the funds. 14 Am. Jur., 
§84, p. 148; 48 C.J.S., Joint Tenancy, §17, p. 936. In such case the joint 
tenancy is not destroyed, the proceeds retain their character as joint 
property wherever they may be traced, and a constructive trust may 
be impressed thereupon. 


See also 41 C.J.S., Husband and Wife, §35 (2), p. 490. 


Following the overwhelming weight of authority we rule that William 
Pavlik had no power to divest his wife, Viola, of her joint ownership of 
the bank account by issuing a check thereon to his brother Frank, with- 
out the consent of Viola. The funds retained their joint character when 
they were deposited in the account of Frank, and in the successive ac- 
counts in the joint names of Frank and William and Frank and Clara. 
The latter acquired no beneficial title through the attempted gift. They 
and the bank hold the funds for the assignee of the true owner Viola 
Pavlik, the latter of whom succeeded to the ownership of the moneys 
by right of survivorship on the death of her husband. 


In Ambruster v. Ambruster, 326 Mo. 51, 31 S.W.2d 28, loc. cit. 37, 
77 A.L.R. 782, our Supreme Court said: 


“Logically, if the parties have a joint interest in the bank account, 
they ought to have a like interest in property in which the joint funds 
are invested—nothing further appearing. ... the joint form of the 
account, either or the survivor to draw, of itself alone raises a pre- 
sumption of fact, or inference, that the joint interest of the deposi- 
tors follows funds withdrawn by either and negatives the idea that 
such withdrawals were severed from the joint estate and appropriated 
by the drawer to his own use.” 


The New York rule as laid down in Moskowitz v. Marrow, 251 N.Y. 
380, 167 N.E. 506, 66 A.L.R. 870, was approved in the Ambruster case. 
The New York courts hold that where one joint depositor withdraws 
all the money in the account and redeposits it to his own account with- 
out the consent of the other the co-tenancy is not thereby terminated 
and the interest of each depositor remains as it was when the funds 
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stood in their joint account. In O’Connor v. Dunnigan, 158 App.Div. 
334, 143 N.Y.S. 373, affirmed memo. 213 N.Y. 676, 107 N.E. 1082, the 
bank deposit was in the name of “Mary Guilfoyle or Joseph Guilfoyle. 
Pay to either or the survivor of either.” Four days before her death 
the wife Mary withdrew all of the funds in the account without the 
knowledge or consent of her husband Joseph and opened a new account 
in her own name. By her will which was drawn the next day she pur- 
ported to dispose of the money to a third party. In a controversy be- 
tween the husband and his deceased wife’s executrix over the right to 
the funds the New York Supreme Court held that the withdrawal by 
Mary without the consent of Joseph “could not divest Joseph Guilfoyle 
of his joint ownership in the property. It would be preposterous to 
claim that an appropriation of personal property by one joint owner to 
his personal use could divest the interest of the other joint owner or 
could in any way be presumed to have been by the consent of his co- 
owner. In order to change the joint ownership which presumptively 
existed, defendant was required to show that the ownership of Joseph 
Guilfoyle has been voluntarily surrendered.” 

The rule is followed in California, Wheeland v. Rodgers, 20 Cal.2d 
218, 124 P.2d 816; Lieber v. Rigby, 34 Cal.App.2d 582, 94 P.2d 49; Wal- 
lace v. Riley, 23 Cal.App.2d 669, 74 P.2d 800; In re Harris’ Estate, 169 
Cal. 725, 147 P. 967; Waters v. Nevis, 31 Cal.App. 511, 160 P. 1081, and 
is thus stated in Daniels v. Harney, 111 Cal.App.2d 400, 244 P.2d 773, 
loc. cit. 774: 


‘ 


*,.. Where one joint tenant without consent withdraws the whole 
or part of the fund of a joint bank account during the life of both 
tenants the joint tenancy is not destroyed, the proceeds retain the 
joint tenancy character wherever they can be traced unless the char- 
acter is changed by agreement of the parties and the deprived ten- 
ant can exercise his right of survivorship as to the entire fund which 
has retained the joint tenancy character.” 


The rule is adhered to in Oregon. In State v. Gralewski’s Estate, 
176 Or. 448, 159 P.2d 211, 161 A.L.R. 66, a father and son had a joint 
savings account in a bank payable to either or the survivor. While the 
father was in a hospital for the insane the son caused the funds to be 
withdrawn from the joint account and deposited in an account in his 
own name. This was held not to terminate the joint tenancy and the 
survivorship rights of the father, or to vest sole title in the fund in the 
son. The court said, 159 P.2d at page 214: 


*, .. the withdrawal by one depositor, without the other’s con- 
sent, of the entire deposit, and for the manifest purpose of defeating 
his codepositor’s survivorship right, is a violation of the understand- 
ing between the parties, as evidenced by the deposit agreement, and 
an attempted invasion of such codepositor’s title. It does not effect 
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a severance of the joint tenancy, but, as the authorities upon which 
we rely hold, results only in a change in the form of the deposit, 
while its joint character and the rights therein of the respective 
parties remain unaltered. It follows that in the present case, upon 
the death of Kurt Gralewski, John Gralewski, as the survivor, suc- 
ceeded to full ownership of the moneys in the two deposits in ques- 
tion.” 

The ruling was reaffirmed in Nusshold v. Kruschke, supra, in which 
case John and Emma Nusshold, husband and wife, opened a joint sav- 
ings account in a bank under an agreement to pay the sums deposited 
to either or the survivor. Later John made two withdrawals of money 
from the account and deposited them in a previously established joint 
savings account in the names of himself and his daughter Marie. The 
next day he killed himself. Within a few days the daughter Marie with- 
drew the entire balance in the joint account standing in the names of 
herself and father, whereupon Emma Nusshold sued Marie to impress 
a trust upon the moneys so withdrawn by John from the joint savings 
account of John and Emma. It was held that plaintiff was entitled to 
recover judgment against the defendant for the amount of the with- 
drawals from the account, the court saying, 159 P.2d at page 821: 


“John Nusshold did not acquire title to the moneys by with- 
drawing them, and it was not within his power to make a gift of 
them to the defendant. They retained their joint character as the 
property of John and Emma Nusshold, with right of survivorship, 
after they were deposited in the Pacific First Federal joint account 
of John Nusshold and Marie Kruschke, and after Marie Kruschke 
withdrew them from the account. The defendant, therefore, acquired 
no beneficial title through the attempted gift, and is bound to make 
restitution to the true owner. Restatement, Restitution, 506, §123. 
The plaintiff succeeded to the ownership of the moneys by right of 
survivorship on the death of her husband.” 


The Indiana courts have ruled in the same manner. In Clausen v. 
Warner, 118 Ind. App. 340, 78 N.E.2d 551, a bank deposit account was 
opened in the name of “Mr. or Mrs. Donald K. Warner and the survivor 
of them as joint tenants and not as tenants in common.” The husband, 
without the knowledge of his wife, withdrew $5,500 from the joint ac- 
count and delivered it to his father who in turn delivered it to his mother. 
Both father and mother knew that the funds were held jointly. There- 
upon Mrs. Warner brought suit against the father and mother of her 
husband to recover the sum of $5,500. In reversing a judgment for de- 
fendants the court said, 78 N.E.2d at page 552: 


“If they were joint owners he could not by withdrawing the 
money without her knowledge or consent divest her of her joint 
ownership. See O’Connor v. Dunnigan, 1913, 158 App.Div. 334, 143 
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N.Y.S. 373, affirmed in 213 N.Y. 676, 107 N.E. 1082. Joint tenants 
hold ‘by the half and by the whole.’ They may dispose of their in- 
dividual interests during their lives but if they fail to do so the 
entire goes to the survivor. 14 Am.Jur., §§6 to 14, pp. 79 to 87. But 
neither can dispose of the interest of the other. 14 AmJur., §84, 
p. 148. In the instant case the decedent was without power to dis- 
pose of appellant’s one-half interest in the funds on deposit. Since 
appellees received the money of appellant with full knowledge of all 
the facts and circumstances and knowing that decedent was without 
right to give it to them, it is elementary that they are liable for its 
return. [Citing cases.}” 


The Pennsylvania Supreme Court holds that: 

“Where a deposit is made payable to either spouse, agency or 
authority exists by implication, and the husband or the wife may, 
from that authority, withdraw the entire account, but the money 
thus withdrawn is impressed with the entirety provision that it is 
the property of both, and any one dealing with such specific property 
as severalty, knowing it belongs to both, must submit to the conse- 
quences.” Madden v. Gosztonyi Savings & Trust Co., 331 Pa. 476, 
200 A. 624, loc. cit. 631, 117 A.L.R. 904. 

The cases of Werle v. Werle, 332 Pa. 49, 1 A.2d 244, and Berhalter v. 
Berhalter, 315 Pa. 225, 173 A. 172, are to the same effect. 

The judgment of the circuit court should be affirmed, and the Com- 
missioner so recommends. 

PER CURIAM. 


The foregoing opinion of HOUSER, C., is adopted as the opinion of 
the court. 


The judgment of the circuit court is, accordingly, affirmed. 
BENNICK, P. J., and ANDERSON and HOLMAN, JJ., concur. 





Bank Forced to Pay Out Funds Despite 
Possible Double Liability 


When a taxpayer refused to pay the government certain 
taxes, the government levied on taxpayer’s bank account. The 
bank refused to pay over the proceeds of the account on grounds 
that the taxpayer might later demand and be able to collect its 
account from the bank which would thus be forced to pay out 
the same amount twice. In a suit against the bank, the govern- 
ment sought payment of a sum equal to the taxes with interest, 
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plus costs. The court ruled against the bank. It stated that 
the statute under which the government brought suit (26 USC 
3710(b) is a penal statute directed against a party who refuses 
to surrender property under certain circumstances. Conse- 
quently, it is no defense that the taxpayer was not a party to 
this suit or that the bank may be subject to double liability. 
United States v. Third National Bank & Trust Co., Scranton, 
Pa. United States District Court, M. D. Pennsylvania, 111 
F.Supp. 152. The opinion of the court is as follows: 


WATSON, C. J.—This is an action of a civil nature arising under 
the Internal Revenue Laws and instituted pursuant to the authority and 
sanction of the Commissioner of Internal Revenue under the direction of 
the Attorney General of the United States. 

The parties stipulated the facts, and on the basis of such the Court 
makes the following findings of fact: 

1. The defendant is a corporation, organized and existing under the 
National Bank Act, 12 U.S.C.A. § 21 et seq., with its principal office and 
place of business in Scranton, Pennsylvania. 

2. The Commissioner of Internal Revenue duly assessed against 
Mary E. Noone, hereinafter called taxpayer, an income tax deficiency 
in the amount of $255.40 for the year 1945. 

3. Notice and demand for payment of said assessment was made on 
taxpayer on December 21, 1948, and on January 31, 1949, but the assess- 
ment was not paid. 

4. A warrant for distraint was issued on February 16, 1949, by the 
Collector of Internal Revenue for the Twelfth District of Pennsylvania, 
listing $306.99, including interest and lien fee, owing by taxpayer. 

5. A notice of tax lien was filed on May 12, 1949, with the Prothon- 
otary of Lackawanna County, Scranton, Pennsylvania. 

6. On May 13, 1949, a notice of levy was issued on the defendant, 
Third National Bank and Trust Company by the Collector, demanding 
that defendant turn over the amount of $306.99, which was the amount 
of tax, interest and lien fee then due and owing by the taxpayer. Copies 
of the warrant for distraint and notice of the tax lien were also served 
on the defendant. 

7. On May 13, 1949, the date of levy, the defendant was in posses- 
sion of the following bank accounts of said taxpayer: 

(a) Savings Account No. 78274, in the name of Mary E. Noone, bal- 
ance $151.35. ($154 at date of trial.) 

(b) Savings Account No. 88160, in the name of Thomas E. Noone 
and/or Mary E. Noone, with the right of survivorship, balance $2,293.49. 
($2,333.87 at date of trial.) Signature card dated October 19, 1945, 
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bears the signature of Mary E. Noone alone, although the name of 
Thomas E. Noone is typed thereon. The account shows the following 
deposits: 


Deposit Date Amount Type 

October 19, 1945 $ 280.42 Check in amount of $854.46, 
January 7, 1946 66.00 $50.00 taken and balance of 
January 21, 1946 804.46 $804.46 deposited. Recordak re- 


veals: “Paid to the order of Mary 
E. Noone in amount of $854.46 
drawn on First National Bank 
of Chicago, issued by House- 
hold Savings Retirement Trust. 
Signed by two trustees.” 

June 26, 1946 2140.07 Check. Recordak reveals: “Paid 
to the order of Mary E. Noone 
in amount of $2140.07; drawn on 
First National Bank of Chi- 
cago; issued by Household Fi- 
nance Corporation.” 


(c) Savings Account No. 84919, in the name of Thomas E. Noone 
and/or Mary E. Noone, with the right of survivorship, balance $10.58. 
($10.66 at date of trial.) Signature card dated May 16, 1944, bears sig- 
nature of both Thomas E. Noone and Mary E. Noone. 

8. A Certificate of Assessment and Payments signed by the Collector 
of Internal Revenue for the Twelfth District of Pennsylvania on July 
15, 1949, shows a payment on said assessment of $12.53 made on June 
28, 1949, and lists an outstanding balance due from taxpayer of $284.78, 
including interest to December 10, 1948. 

9. The defendant has failed and refused to surrender to the United 
States of America any part of the above deposit. 


Discussion 
Before this action was brought, payment of the assessment was duly 
demanded of the taxpayer and, upon her failure to pay a notice of levy, 
warrant of distraint and notice of tax lien were served upon the bank 
pursuant to the provisions of Section 3690 of the Internal Revenue Code. 
A demand pursuant to the provisions of Section 3710 (a)? was duly made 


126 U.S.C. 3690. 

“If any person liable to pay any taxes neglects or refuses to pay the same within 
ten days after notice and demand, it shal] be lawful for the collector or his deputy to 
collect the said taxes, with such interest and other additional amounts as are required 
by law, by distraint and sale, in the manner provided in this subchapter, of the goods, 
chattels, or effects, including stocks, securities, bank accounts, and evidences of debt, 
of the person delinquent as aforesaid.” 

226 U.S.C. 3710(a). 
“Any person in possession of property, or rights to property, subject to distraint, 
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upon the bank to surrender so much of the deposits to the Collector as 
was required to pay the tax owed by the taxpayer, but the bank refused 
to comply with the demand. At the time of this demand the bank ac- 
counts were not subject to an attachment or execution under any ju- 
dicial process. This suit was then brought pursuant to Section 3710 (b) 
of the Internal Revenue Code? to recover from the bank a sum equal to 
the taxes due, plus interest and costs. 


In order to enforce the right conferred upon the Collector by Section 
$710 (a), it is necessary to establish the following: (1) the existence of 
property or rights to property in a delinquent taxpayer, (2) the posses- 
sion of such property or rights to property by the person to whom de- 
mand therefor is made by the Collector, and (3) that such property or 
rights to property are subject to distraint. United States v. Penn Mu- 
tual Life Ins. Co., 3 Cir., 1942, 130 F.2d 495, 142 A.L.R. 888. 


As to Savings Account No. 78274, which appears in the name of Mary 
E. Noone, it is clear that the taxpayer is the owner of said account and 
thus is the owner of “property or rights to property.” As to Savings 
Account No. 88160, which is in the name of Thomas E. Noone and/or 
Mary E. Noone, with the right of survivorship, the evidence establishes 
that Thomas E. Noone is not the sole owner of said account. The bank 
records indicate that Mary E. Noone deposited $2,944.53 of the total 
deposits of $3,290.95 made in the account; the records do not indicate 
who deposited the balance. Furthermore, though the name of Thomas 
E. Noone is typed on the signature card, it bears only the signature of 
Mary E. Noone. Having found that Thomas E. Noone is not the sole 
owner of said account, it is not necessary to determine whether Mary 
E. Noone is the sole owner of said account or merely a joint tenant with 
right of survivorship,* because in either case the taxpayer was the 


upon which a levy has been made, shall, upon demand by the collector or deputy 
collector making such levy, surrender such property or rights to such collector or dep- 
uty, unless such property or right is, at the time of such demand, subject to an at- 
tachment or execution under any judicial process.” 

3 26 U.S.C. 3710(b). 

“Any person who fails or refuses to so surrender any of such property or rights 
shall be liable . . . to the United States in a sum equal to the value of che property 
or rights not so surrendered, but not exceeding the amount of the taxes (including 
penalties and interest) for the collection of which such levy has been made, together 
with costs and interest from the date of such levy.” 

4 Whether or not a bank account is held in joint tenancy with right of survivorship de- 
pends on the intention of the parties. Glessner v. Security Peoples Trust Co., 156 Pa.- 
Super. 56, 39 A.2d 165. It is generally held that a joint tenancy with right of survivorship 
is created when the bank account is in the names of two persons and provides for payment 
to either or survivor of them: In re Cochrane’s Estate, 342 Pa. 108, 20 A.2d 305, 135 
A.L.R. 1058; Reap v. Wyoming Valley Trust Co., 300 Pa. 156, 150 A. 465; Mardis v. 
Steen, 293 Pa. 13, 141 A. 629. Even where one contributes the entire sum to a joint bank 
account, the rights of each joint tenant are the same; the one who made the contribution 
has by that act made an immediate gift to the other: In re Cochrane’s Estate, 342 Pa. 
108, 20 A.2d 305, supra; Mader v. Stemler, 319 Pa. 374, 179 A. 719; Glessner v. Security 
Peoples Trust Co., 166 PaSuper. 566, 72 A.2d 817; but not so where account was opened 
in both names merely for convenience in making withdrawals and without the intent of 
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“owner of property or rights to property.” It is not necessary to con- 
sider the third bank account as the balance in the first two was more 
than sufficient to cover the tax, interest and costs. 

As to the second requirement under Section 3710(a) that the third 
person be in possession of “property, or rights to property” of the tax- 
payer, since the money was on deposit in defendant bank, this require- 
ment was also satisfied. 


The third requirement under Section 3710(a) that such “property, 
or rights to property” be legally subject to distraint is likewise present. 
Under Section 3690, bank accounts are included within the scope of the 
Collector’s authority to distraint. United States v. Penn Mutual Life 
Insurance Co., 3 Cir., 1942, 130 F.2d 495, 142 A.L.R. 888, supra; United 
States v. Marine Midland Trust Co. of New York, D.C.S.D.N.Y. 1942, 
46 F.Supp. 38. It cannot be questioned that the first account, which is 
in the name of Mary E. Noone alone, was the proper subject matter of 
a distraint. As to the second account, which was in the name of Thomas 
E. Noone and/or Mary E. Noone, having determined that Thomas E. 
Noone was not the sole owner of said account, the interest of Mary E. 
Noone in said account was the proper subject matter of a distraint. This 
holds whether she was the sole owner of the account, or merely a joint 
tenant with the right of survivorship, because the interest of one of two 
joint tenants of a bank account may be seized under an attachment or 
execution. The attachment of the interest of a joint tenant operates as 
a severance of the joint ownership, makes them tenants in common and 
terminates the right of survivorship. Dover Trust Co. v. Brooks, Court 
of Chancery of N.J., 111 N.J.Eq. 40, 160 A. 890; In re Erie Trust Co., 
19 Erie, Pa., 469. 


The sole defense asserted by the bank appears to be that since Mary 
E. Noone and Thomas E. Noone are not parties to the action, the bank 
may be subject to double liability. 

Section 3710(b) is entirely a penal statute directed against persons 
who refuse to surrender property to the Collector as required by Section 
3710(a), and accordingly no other parties are necessary to the suit. 
United States v. Metropolitan Life Ins. Co., D.C.E.D.Pa.1941, 36 
F.Supp. 399. The fact that the bank may be subject to double liability 
is no defense, because Section 3710(a) permits only two defenses, to 
wit, that the third person is not in possession of property of the tax- 
payer which is subject to distraint or that the property is subject to a 
prior judicial attachment or execution. United States v. Manufacturers 
Trust Co., 2 Cir., 1952, 198 F.2d 366; Commonwealth Bank v. United 
States, 6 Cir., 1940, 115 F.2d 327; United States v. Marine Midland Trust 


creating any property interests: Dempsey v. First National Bank of Scranton, 359 Pa. 
177, 58 A2d 14; In re Zellner’s Estate, 316 Pa. 202, 172 A. 715; Flanagan v. Nash, 185 
Pa. 41, 39 A. 818. 
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os 
Co. of New York, D.C.S.D.N.Y.1942, 46 F.Supp. 38, supra. The de- 
fendant has failed to raise or establish either of these defenses. 


Conclusions of Law 

1. Savings Account No. 78274 and No. 88160 constituted property 
rights of the taxpayer, and were in possession of the defendant. 

2. Said property rights were subject to distraint under Section 
3710 (a) of the Internal Revenue Code, 26 U.S.C.A. 

3. At the time of demand such property rights were not subject to 
an attachment or execution under any judicial process. 

4. Plaintiff is entitled to judgment in the amount of $284.78, with 
interest thereon from December 21, 1948, together with costs. 





Intentional Destruction of Negotiable 
Instrument Cancels Underlying Debt 


The owner of certain negotiable bonds which had been 
in default for six years intentionally burned them after being 
advised by a trust company that they were worthless. Ten 
years later it was discovered the bonds were of some value 
and when the issuing company refused to arrange a method 
of replacing them or making payment on them, suit was 
brought against the company to recover their value. The 
court held that under Oklahoma statutes which embodied the 
Negotiable Instruments Law, the owner could not recover 
since the intentional destruction of a negotiable instrument 
destroys the right of action on it and “the purpose or intent 
of the holder beyond intent to destroy his evidence of indebt- 
edness is immaterial.” 


It is of interest to note that the court itself pointed out 
this decision was based on a strict adherence to commercial 
rules of law rather than on equitable grounds. Needless to 
say there was a vigorous dissent. State Street Trust Co. v. 
Muskogee Electric Traction Co. et al., United States Court 
of Appeals, Tenth Circuit, 204 F.2d 920. The opinion of 
the court is as follows: 


MURRAH, C. J.—The sole question presented by this appeal is 
whether the intentional destruction of negotiable instruments by the 
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holder, believing them to be valueless, works a cancellation and dis- 
charge of the debt evidenced thereby. The facts are not in dispute. 


In October 1939, Florence K. Twombly was the owner of sixteen 
bonds of a series issued May 1, 1912, by the Muskogee Electric Trac- 
tion Company. At that time the bonds had long since been in default 
of both principal and interest, and being advised by a representative 
of the State Street Trust Company that they were valueless, she burned 
them. Ten years later, while the Traction Company was in bankruptcy 
for reorganization, the trust officer for the State Street Trust Company 
learned that the bonds had some value, whereupon he wrote to the 
Traction Company advising them of the destruction of the bonds by 
Mrs. Twombly while under the impression they were worthless, and 
inquired what steps could be taken to put the bonds in line for payment. 
He was informed by the Trustee for the Traction Company that he did 
not know of any steps for presenting a claim for the lost or destroyed 
certificates. Under the confirmed plan of reorganization, the bonds of 
this series were exchangeable for the sum of $400.00 in cash and $600.00 
in preferred stock upon their surrender to the designated depository. 
The Trust Company made application and demand for the payment 
of the bonds in accordance with the plan of reorganization, tendering 
to the designated depository an indemnity bond against wrongful 
payment. When the depository refused to exchange the bonds in the 
absence of an order of the court decreeing Mrs. Twombly to be the 
rightful owner, and directing payment to her, this suit was instituted 
to recover the value of the bonds under the plan of reorganization. 
Since the institution of the suit, the State Street Trust Company has 
been substituted as conservator of Florence Twombly’s estate. 

The trial court held that “when the plaintiff intentionally destroyed 
or burned the bonds in question, she thereby cancelled the debt created 
or represented by the instrument”; that “at least, a presumption of an 
intention to cancel the indebtedness arises from the intentional destruc- 
tion of the instruments and the plaintiff did not sustain the burden of 
proof to overcome this presumption.” This appeal is from a judgment 
for the Traction Company. 

Conceding the uniform rule, applicable in Oklahoma, that a nego- 
tiable instrument is discharged “by the intentional cancellation thereof 
by the holder”, 48 O.S.A. § 261, subd. 3, the appellant strenuously denies 
that the intentional physical destruction of the bonds in these circum- 
stances worked a cancellation or discharge of the debt. It is said that 
to effect the discharge of the debt, the physical destruction of the ne- 
gotiable instrument must be accompanied by an intention to forgive, 
and that the mere physical destruction of the bonds, believing them to 
be worthless, is no evidence of such intention. 
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It is undoubtedly true that there can be no discharge by cancella- 
tion without an intent to wipe out or nullify the obligation, for an unin- 
tentional or mistaken cancellation is inoperative. 48 O.S.A. § 265. But, 
it has been uniformly held that intentional destruction of a negotiable 
instrument is the highest evidence of an intention to discharge and can- 
cel the debt represented thereby. Larkin v. Hardenbrook, 90 N. Y. 333, 
43 AmRep. 176; 8 Am.Jur.Sec. 787, p. 442. Most, if not all, of the cases 
which sustain the discharge of the debt by physical destruction of the 
evidence, involve a gratuitous or beneficent renunciation, usually 
amounting to a gift. Norton v. Smith, 130 Me. 58, 153 A. 886; Darland 
v. Taylor, 52 Iowa 503, 3 N.W. 510; Wilkins v. Skoglund, 127 Neb. 589, 
256 N.W. 31; McDonald v. Loomis, 233 Mich. 174, 206 N.W. 348; Sulli- 
van v. Shea, 32 Cal.App. 369, 162 P. 925; Henson v. Henson, 151 Tenn. 
137, 268 S.W. 378, 37 A.L.R. 1131. 


But, discharge by intentional cancellation under Section 261, Title 
48 O.S.A., need not rise to the dignity or meet the requirements of an 
unconditional renunciation under Section 264. See Wilkins v. Skog- 
lund, supra. In determining whether there has been an intentional can- 
cellation, “The purpose or intent of the holder beyond intent to destroy 
his evidence of indebtedness is immaterial.” This rule is derived from 
the concept that the intentional destruction of a note or other security 
destroys the rights of action upon it. McDonald v. Loomis, supra. 
To hold that an intentional destruction does not work a discharge in 
the absence of a gratuitous or beneficent motive would greatly weaken, 
if not nullify, the explicit words of the statute. 


Clearly, by the intentional destruction of the bonds, Mrs. Twombly 
did not thereby intend to forgive the obligation in the sense of confer- 
ring a gratuity or bounty upon the Traction Company. Her intentional 
destruction of these bonds was nevertheless the highest evidence of her 
intention to forgive the obligation, at least in the sense of forgetting 
it or wiping it out. 

This evidence can be overcome by showing to the satisfaction of the 
trier of the facts that the bonds were destroyed unintentionally or under 
mistake within the meaning of Section 265. The court held, and there 
can be no doubt, that Mrs. Twombly actually intended to burn these 
particular bonds. The appellant earnestly contends, however, that the 
destruction of the bonds was a mistake within the meaning of the statute 
and therefore inoperative. 


Taken in its ordinary accepted meaning, and given its full legal sig- 
nificance, mistake means some unintentional act, omission or error aris- 
ing from ignorance, surprise, imposition or misplaced confidence. 27 
Words & Phrases, page 365. And, as used in Section 265, it may be one 
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of law as well as fact. Fitzgerald v. Nelson, 159 Or. 264, 79 P.2d 254; 
Gleason v. Brown, 129 Wash. 196, 224 P. 930; In re Philpott’s Estate, 
169 Iowa 555, 151 N.W. 825. But in either event, the burden of proof 
lies with the party relying upon mistake to avoid cancellation. Section 
265. Clarendon County, S.C. v. Curtis, 4 Cir., 46 F.2d 888; Morris v. 
Reyman, 55 Ind. App. 112, 103 N.E. 423; Drake Lumber Co. v. Semple, 
100 Fla. 1757, 130 So. 577, 75 A. L.R. 687. 


There is no contention that the destruction was induced in any way 
by the maker or its agent. They were admittedly destroyed upon the 
advice of the holder’s financial agent, appellant here. The appellant’s 
only claim to excusable mistake is that she destroyed the bonds under 
the mistaken belief that they were worthless. There is no evidence even 
tending to show that Mrs. Twombly was mistaken, misled or ignorant 
of the facts bearing upon the value of the bonds at the time she de- 
stroyed them. They had been in default of principal and interest for 
approximately six years, and her decision that they were worthless was 
prompted by advice given her in good faith and upon which she had 
a right to rely. If subsequent and unforeseen events disproved the 
wisdom of that advice and decision, it cannot now form the legal or 
factual basis for the repudiation of a consummated act of forgiveness. 
The mistake must be judged in light of the facts and the law as they 
existed when the bonds were actually destroyed with the intention of 
forgetting and wiping out the debt. 


This is not a claim asserted in a bankruptcy court where the broad 
equitable powers of the court may be brought into play in the allow- 
ance or disallowance of claims against the estate. Pepper v. Litton, 308 
US. 295, 60 S.Ct. 238, 84 L.Ed. 281; Prudence Realization Corp. v. 
Geist, 316 U.S. 89, 62 S.Ct. 978, 86 L.Ed. 1293. Nor is it an action 
for money had and received as in Ryan v. Spaniol, 10 Cir., 193 F.2d 
551. It is a suit upon a negotiable instrument, as to which the policy 
of the law requires strict adherence to the rules of the Law Merchant. 


The judgment is not clearly erroneous and it is affirmed. 


PICKETT, Circuit Judge (dissenting) . 

Mrs. Twombly was the owner of the bonds in question and the trial 
court found that she destroyed them because she had been advised that 
they were worthless.’ It is admitted that the bonds had not been paid. 
The Traction Company recognized them as outstanding obligations and 


1 The court’s findings 5 and 6 are: 

“That on or about the first of October, 1939, Florence K: Twombly was the owner 
of bonds numbered 464-478 inclusive and bond number 495 of the series of bonds issued 
May 1, 1912, by the defendant, Muskogee Electric Traction Company. 

“That the said Florence K. Twombly on or about said date was informed by a rep- 
resentative of the State Street Trust Company that these bonds were valueless and there- 
fore she burned them.” 
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carried them on its books as such up to and during the reorganization 
proceedings. It included them in its reorganization plan in the same 
manner as the other bonds. Apparently it had not been notified of the 
destruction by Mrs. Twombly or anyone else. 


It is conceded that there was no effective cancellation of the obliga- 
tion created by the bonds, unless the destruction was with that intent. 
I am of the view that the finding of the court, together with the fore- 
going circumstances, negatives any intent on the part of Mrs. Twombly 
to discharge the obligation when she burned the bonds and that this is 
sufficient to overcome the presumption that arises from an intentional 
destruction of a negotiable instrument. 


The authorities are generally in accord that where the holder of a 
negotiable instrument by mistake marks it paid, or surrenders it to the 
maker, or even mutilates or destroys it, the obligation is not necessarily 
cancelled. Clarendon County v. Curtis, S. C., 4 Cir., 46 F. 2d 888; Gard- 
ner v. Rutherford, 57 Cal. App. 2d 874, 136 P. 2d 48; Fitzgerald v. Nel- 
son, 159 Or. 264, 79 P. 2d 254; Gleason v. Brown, 129 Wash. 196, 224 
P. 930; Proebstel v. Trout, 60 Or. 145, 118 P. 551; Morris v. Reyman, 
55 Ind. App. 112, 103 N. E. 423; Bashus v. Abboud, 139 Neb. 579, 298 
N. W. 153; Wilkins v. Skoglund, 127 Neb. 589, 256 N. W. 31; McDonald 
v. Loomis, 233 Mich. 174, 206 N. W. 348. The reasoning of these cases, 
I think, applies to this case. 

It is true, of course, that we are dealing with the Negotiable Instru- 
ments statutes of Oklahoma and the case must be determined by those 
statutes and not by equitable principles. The statutes, however, were 
primarily designed to prescribe a course of conduct in the handling of 
negotiable instruments to prevent frauds and their use should not be 
permitted to perpetrate a fraud. 


48 O.S.A. § 265 provides that a cancellation made unintentionally 
or by mistake is inoperative. Clearly, if the bonds had been burned un- 
der the mistaken belief that they were some other instruments there 
could have been a recovery. 8 Am. Jur., Bills and Notes, § 787. The 
mistake made by Mrs. Twombly comes within the statute and the defini- 
tion set forth in Judge Murrah’s opinion. 

The plaintiff in its demand for settlement offered to indemnify the 
Traction Company against loss if the bonds were recognized. The court 
in its discretion could have required such security prior to settlement. 
Buckman v. Hill Military Academy, 182 Or. 621, 189 P. 2d 575, 581, 
Annotation, 129 A. L. R. 977. With this protection it seems to me to 
be unconscionable to permit a retention of these funds by the Traction 
Company. 


I would reverse the judgment and direct judgment be entered for 
the plaintiff. 





RIGHTS OF NON-RESIDENT TRUST COMPANIES 
TO ACT AS FIDUCIARY UNDER LAWS 
OF VARIOUS STATES * 


GUARDIAN 











TESTA- OF COMMITTEE OF 
ADMINIS. MENTAR PROPERTY PROPERTY OF 

STATE TRATOR EXECUTOR TRUSTEE OF MINOR INCOMPETENT 
URED, ssscescnscsnisvsccioreds No No No No 
Arizona. ....... No Yes No No 
DPROSOR cessssevssensscescreecss No Yes No No 
MCRIOTIA. ivsssessvsivensexsenrs No No No No 
Colorado ..... Yes (2) Yes (3) No No 
Connecticut ~ Yes (4) Yes (4) No No 
Delaware  ...ccccccccccssssesens Yes (4) Yes (4&10) Yes (4&10) Yes (4 & 10) 
District of Columbia ..Yes Yes Yes Yes Yes 
PADAR: ccssisnviintnnesian No No No (8) No No 
RRMA, dcscssicscscorsucctesiscd No No No No No 
NE eeepc e No No No No No 
eee Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
NRAINONA- scctsssescivcsocacescsites Yes (12) Yes (12) Yes (12) Yes (12) Yes (12) 
BMS dic cvecuinesuccirsecie Yes Yes Yes Yes Yes 
eee No No No No No 
Kentucky e.sccsscssssssesseen No No No No No 
Louisiana ... wn VS Yes No No No 
Maine ..... ...Yes Yes Yes Yes Yes 
Maryland ...... «Yes (4) Yes (4) Yes (5) Yes (4) Yes (4) 
Massachusetts ..........008 Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
Michigan No No No No 
Minnesota (4& 18) Yes (4&13) Yes (4&13) Yes (4&13) Yes (4 & 13) 
Mississippi Yes Yes Yes Yes 
ene No No No No 
PMD sscsicissessssscscessces No No No No 
Nebraska Wo No No No 
5 eee: No No No No 
New Hampshire ........... No No No No No 
New Jersey ...ccccccsccssees .No Yes Yes No (6) No (7) 
New Mexico ...........000 No No No No No 
New York ..... ww Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
North Carolina. ...........No No No No No 
North Dakota ..........0 Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
RIE ines cscniecicsvcscccaccises No Yes (9) Yes (9) No (6) No (7) 
Oklahoma ........... ah No No No No 
eT No No No No 





Pennsylvania (4) Yes (4) Yes (4) Yes (4) Yes (4) 
Rhode Island (4) Yes (4) Yes (4) Yes (4) Yes (4) 
South Carolina ........... No No Yes No No 
South Dakota ............. No No No No No 
PRDUONGOE ccssesssvessssssssiss No No No No 
SD isi scbnsslahiinahinitietaa Yes (11) Yes (11) No No 
| Serrano: No No No Yo 
VOTMIOME sisseseccercscvesscecene Yes (1) Yes (1) No No 
Lo ae: No No No No 
Washington ....... No Jo No No 
West Virginia . st No No No No 
cl ee Yes (4) Yes (4) No No 
oa Yes Yes No (6) No (7) 
See No No No No 
a: No No No No 





The answer “Yes” indicates that the right to act is either absolute or 
dependent on fulfillment of conditions precedent which are not onerous 
or expensive: the answer “No” indicates that the prohibition is either 
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absolute or dependent on fulfillment of conditions precedent which are 
too onerous or expensive to warrant compliance. 


(1) In the discretion of the Probate the state of incorporation of the non- 
Court, provided at least 65% of the resident trust company. 
estate is located or invested without (5) “Reciprocal”—as in (4) above except 
the state of Vermont, and provided as to court-appointed trustees where 
that Vermont Banks are permitted to the appointment would appear to be 
act as executor or trustee under the discretionary. 
Will of a resident of the state where (6) But may act as_ testamentary 
such foreign bank has its domicile. guardian. 

(2) A non-resident trust company may (7) But may act as testamentary guardi- 
not act as sole executor of a Will of an of an incompetent minor. 
a resident of Colorado, but, subject (8) But may receive bequests to it as 
to the discretion of the Probate trustee of money or intangible per- 
Court, may act as co-executor of such sonal property. 
Will with a resident of that state. (9) If named in the Will and approved 

(3) A non-resident trust company may by the court. 


act as trustee under the Will of a (10) If named in the Will. 
resident of Colorado provided the (11) If a permit to do business in Texas 


testator expressly directs that the could be obtained, which is doubtful. 
trust is not to be administered under (12) In conjunction with a resident of the 
the jurisdiction of a Colorado Pro- state of Indiana, effective January 1, 
bate Court. 1954. 

(4) “Reciprocal” — provided a bank of (13) Limited to trust companies in con- 
this state may act in such capacity in terminous states. 


*This chart, compiled to January 15, 1954, is reproduced by permission 
of Leon Schaefler, Esq., of the New York Bar and of the Probate Attor- 
neys Association (International). Copies of the chart may be obtained 
on application to the Association at 11018 W. Pico Boulevard, Los 
Angeles 64, Calif. 


BANKING BRIEFS 





MECHANIC’S LIEN SUPERIOR TO MORTGAGEE’S CLAIM 


A Florida court has ruled that a mortgagee’s claim against a builder’s 
mortgaged real estate is not superior to a mechanic’s lien which is given 
priority by statute, even though the contractor having the mechanic’s 
lien helped the builder get the loan from the mortgagee. See Reading v. 
Blakeman et al., Supreme Court of Florida, 66 So. 2d 682. 


DAMAGES AWARDED FOR TAKING MORTGAGOR’S CAR 


A Louisiana court has awarded damages where the holder of a chattel 
mortgage on plaintiff's car wrongfully took the car and sold it without 
resort to legal process. Part of the damages represented the value of the 
car; the balance represented compensation to the plaintiff for loss of use 
of the car and for humiliation and embarrassment. See Harris v. Frank- 
lin Finance Co., Inc. Court of Appeal of Louisiana, 65 So. 2d 798. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Beneficiary Not Fraudulent in Accelerating Note Payments 





Gardner v. Snow, California District Court of Appeal, 119 Adv. Cal. App. 673 


Decedent bequeathed to his sister a promissory note representing the 
balance due under a deed of trust. She was to receive all payments of 
principal and interest on the note during her life. If there was any re- 
mainder at her death it was to go to two of decedent’s nieces. The sister, 
however, accepted full payment of the note before it matured and the 
two nieces claimed after her death that she had been fraudulent in ac- 
cepting such payment. The court held that there had been no fraud 
since the sister had the power to collect all principal and interest on the 
note, not simply the power to collect regular principal and interest pay- 
ments. 


Presumptions of Foreign Court Refused As Basis for 
Determining Ownership of Account 





Estate of Kohn, Surrogate’s Court, New York, 130 N.Y.L.J. 270 


A nephew and uncle who lived in Czechoslovakia but had joint bank 
accounts in New York were deported to concentration camps by the 
Nazis and were never heard of again. The nephew’s sole heir petitioned 
a New York court to have it declare that the uncle predeceased the 
nephew whose estate would thereby become entitled to the bank ac- 
counts. Petitioner based her plea on a determination by a Czechoslo- 
vakian court that presumably the uncle died first since he was an older 
man and since he had been deported to an “extermination camp.” The 
New York court denied the petitioner’s request on grounds that there 
was no actual proof that the uncle died first and that a New York court 
could not grant a request supported by proof of a foreign decree which 
itself was based only on a presumption that one joint owner died before 
the other. 
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Trustees to Pay Accumulated Income to Life Beneficiary 





In re Sabin, Surrogate’s Court, New York, 130 N.Y.L.J. 330 


Decedent created a trust and gave his trustees power to invade prin- 
cipal in the event the trust did not earn enough to provide his wife, the 
life beneficiary, with $5,000 a year. There was no provision, however, 
for the payment of income in excess of that yearly amount. The court 
ruled that because the decedent provided that the remainderman of the 
trust was to get only principal, rather than principal and any accumu- 
lated income, the excess income should go to the life beneficiary. 


Trust Comapny to Use Due Care and Prudence in Regard to 
“Nonlegals” 





In re Hall, Surrogate’s Court, New York, 130 N.Y.L.J. 419 


Decedent provided in her will that as long as her nephew was one 
of the trustees it would be proper for the trustees to invest in nonlegal 
securities which they did until the nephew died. At that time, the sur- 
viving trustee, a trust company, asked the court what disposition should 
be made of the nonlegal securities then held. The court ruled that al- 
though the state statutes provided no limitation ot time for the retention 
or disposal of ineligible securities, it did specify, and the trust company 
should be guided accordingly, that due care and prudence should be used 
in the disposition or retention of ineligible investments. 


Corporate Executor Denied Full Commission 





In re Hammersdorf, Surrogate’s Court, New York, 130 N.Y.L.J. 616 


Four executors were entitled by New York statute to three full com- 
missions for handling a large estate. They agreed that the corporate 
executor was to get one full commission and that the individual execu- 
tors were to divide the remaining two commissions equally. The court 
held that this agreement was invalid because it was an assignment of 
commissions before they had been allowed by the court and as such was 
contrary to public policy. Also, since no proof of the actual services 
performed by each executor was presented to the court, it ruled that all 
three commissions be divided equally among all the executors. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Guarantor Paying Note Allowed Deduction for Worthless 
Nonbusiness Debt 





Aftergood v. Commissioner, 21 U.S. Tax Court No. 7 


Taxpayer gave his personal demand note for $5,000 to one Silverman 
who had already advanced the $5,000 to a corporation. The note was 
secured by fifty shares of this corporation’s stock which belonged to 
taxpayer’s wife. Seven years later and after the corporation had become 
insolvent taxpayer settled the claim against him on the note for $2,000. 
The Commissioner claimed that the $2,000 payment was in discharge of 
a personal obligation and was therefore not deductible from gross in- 
come; he also claimed that because of the release of the $3,000 that 
amount was includible in the taxpayer’s income. The court ruled that 
under these circumstances that taxpayer was only the guarantor of the 
corporation’s obligation and that therefore the compromise payment 
gave rise to a worthless nonbusiness debt deduction under I.R.C. § 23 


(k) (4). 


Supreme Court Rules on I.R.C. §811 (d)(2) 





Lober v. The United States, United States Supreme Court, No. 30, 
November 9, 1953 


The United States Supreme Court has again ruled on I.R.C. §811 
(d) (2) which requires inclusion in a decedent’s gross estate of property 
previously transferred in trust “where the enjoyment thereof was sub- 
ject at the date of his death to any change through the exercise of a 
power ... to alter, amend, or revoke. .. .” The Court held that where 
decedent reserved the power during his lifetime to turn all or any part 
of trust principal over to beneficiaries, the value of the trusts should be 
included in his gross estate since power to terminate a trust by paying 
over all the principal to beneficiaries is included in the power “to alter, 
amend, or revoke” as specified in the statute. 
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Dividend Not Inciudible in Gross Estate 





Estate of Lockie v. Commissioner, 21 U.S. Tax Court, No. 8 


The Tax Court has ruled recently that a dividend declared prior to 
decedent’s death but not payable to holders of record until a date after 
decedent’s death is not includible in his gross estate. It was noted in 
this decision that the fact that the shares were quoted ex-dividend on 
the day of decedent’s death made no difference in regard to the taxa- 
bility of the dividend. 


Interest on Overassessment Taxable to Trust 





Easely Trust v. Commissioner, 21 U.S. Tax Court No. 5 


The Tax Court determined that certain income should be taxed to 
the creators of two trusts rather than to the trusts themselves. Accord- 
ingly interest on the amount wrongly assessed to the trusts was paid to 
the trustees, who, believing this interest should in all fairness be paid 
over to the creators of the trusts, failed to include it in the trusts’ gross 
income. The court held that this interest was gross income to the trusts 
in the absence of a showing that there was a legal, rather than moral, 
obligation to pay the interest over to the creators. 


Series G Bonds Valued at Par for Estate Tax Purposes 





Estate of Gowdy v. Commissioner, 21 U.S. Tax Court No. 26 


Decedent died owning United States Savings Bonds, Series G. Such 
bonds are purchased at par and pay 214% interest semiannually if held 
until maturity. They may be redeemed before maturity at a value below 
par, the difference between the redemption value and par representing 
a downward adjustment of the interest rate for the shorter period. Dece- 
dent’s administratrix valued these bonds according to their redemption 
value on the day of decedent’s death. The Tax Court ruled, however, 
that for estate tax purposes the bonds must be valued at par. It was 
pointed out in the opinion that the right to redeem the bonds was only 
one of the rights of the owner and was not as important a valuation 
factor as the cost of the bonds which was par. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Savings Bank Investments 
ISCUSSING equity invest- 
ments from the savings bank 

viewpoint, Alfred C. Middlebrook, 

president of the East River Sav- 
ings Bank of New York City, 
observes that preferred and guar- 
anteed stocks are generally more 
suitable than common stocks and 

“promise the greatest degree of 

dividend continuity and market 

stability, assuming proper empha- 
sis on quality.” These factors, he 
adds, are of signal importance to 

an investing institution such as a 

savings bank. 


Mr. Middlebrook, who is also 
executive vice-president of Insti- 
tutional Investors Mutual Fund, 
Inc., notes other characteristics 
which commend preferred shares, 
as a class, to investors of conserva- 
tive disposition. In this connec- 
tion, he cites the often present 
power to prevent the issuer from 
incurring funded debt without the 
approval of a stipulated percentage 
(usually, two-thirds) of the out- 
standing preferred stock. Another 
valuable feature is the use of the 
so-called sinking fund or capital 
retirement provision; this is most 
common in industrial issues and, 
contingent on the availability of 
earnings, a fixed percentage of the 
original issue is repurchased an- 
nually. And not to be forgotten, 
of course, is the cumulative divi- 
dend feature. 


A study of the preferred stock 
market over a considerable period 
of time shows that preferred shares, 
from a market standpoint, are rel- 
atively more attractive than a 
long-term obligation of the same 
company when the “yield spread” 
widens sufficiently. According to 
these criteria, states the savings 
bank executive, the approximate 
minimum in yield spread should be 
100 basis points, and 125 points in 
the case of public utility issues. In 
the latter instance, the larger 
spread mainly reflects the rela- 
tively heavy debt and preferred 
stock capitalizations of public utili- 
ties, as well as the general absence 
of capital retirement provisions. 
However, with respect to new pre- 
ferred issues of all kinds, the spread 
differentials should be somewhat 
greater—although these will be 
governed by the market circum- 
stances surrounding the flotations. 


Mr. Middlebrook warns that 
these yield spreads represent an 
arbitrary concept subject to 
change with controlling conditions. 
He notes that there is basis for 
believing that they are presently 
in process of some revision. For 
example, under existing tax laws, 
certain institutional investors find 
the purchase of preferred shares to 
be more advantageous than the 
purchase of bonds. Also, there is 
a growing and wider recognition of 
the strong position of many public 
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utility preferred stocks. These fac- 
tors may tend to narrow the yield 
spread criteria. 

Criticisms often voiced of pre- 
ferred stocks are that they lack the 
advantages of common shares in 
periods of prosperity while, in 
times of depression, they may have 
some of the disadvantages of jun- 
ior equities. Mr. Middlebrook con- 
cedes that past experience has sup- 
ported these criticisms to a certain 
extent, particularly with respect to 
issues of originally marginal qual- 
ity. But there is little doubt, he 
maintains, that “a carefully se- 
lected portfolio of preferred stocks 
of investment grades will afford a 
measure of protection greater than 
that to be found in common stocks 
and that such investments, subject 
to proper timing, would fulfill a 
constructive purpose in the equity 
investment program of a savings 
bank.” 

Price movements of high-grade 
preferred stocks—like bonds—fluc- 
tuate in response to changes in 
long-term money rates. However, 
they are less immediately sensitive 
to change than bonds and have a 
tendency to fluctuate over greater 
yield and price ranges. It is ob- 
vious, therefore, that the forces 
which control the market for high- 
grade preferred shares and com- 
mon stocks are not identical. From 
a market standpoint, high-grade 
preferreds are unattractive when 
long-term interest rates point 
higher, but may be favorably con- 
sidered when the outlook indicates 
declining interest rates and higher 
bond prices. 


Government and Business 
The current economic approach 
in Washington, states Edwin G. 
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Nourse, former Chairman of the 
President’s Council of Economic 
Advisers, seems to have shifted a 
long way from earlier pronounce- 
ments. Initially, there was a 
determination to put the Govern- 
ment’s financial house in order; to 
rely on several groups in the pri- 
vate economy to make the 
necessary adjustments in their op- 
erations during any recession in 
business activity. Incidental dis- 
comforts or short-run losses were 
to be accepted for the sake of long- 
run soundness. 


Now, however, observes econo- 
mist Nourse, officials compla- 
cently discuss larger deficits and 
the indefinite postponement of the 
day of the balanced budget. There 
is also less emphasis on the capa- 
city of a free enterprise system to 
make its own adjustments, and 
more emphasis on Governmental 
programs as a salvation of the 
economy. 


In this connection, Dr. Nourse 
calls attention to the Employment 
Act of 1946, with its important 
declaration of policy with reference 
to the economic process. The in- 
tention expressed in the Act is that 
fiscal, monetary, regulatory and 
operational activities of the Fed- 
eral Government are to be con- 
ducted in a manner which will 
facilitate rather than impede em- 
ployment. At the same time, the 
Act specifically reaffirms allegiance 
to the system of “free competitive 
enterprise.” 

“The Employment Act and the 
whole philosophy of private ven- 
ture capitalism in the modern in- 
dustrial age,” continues Dr. 


Nourse, “presents a real challenge 
to both the intelligence and for- 
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bearance of the parties to the 
processes of the market—the goods 
market and the services market. 
That challenge has not been really 
put to the test since the depression 
of the ‘thirties. In my judgement 
it is coming to a real test in 1954.” 


Population and Productivity 

All too often, preoccupation 
with tomorrow’s business prospects 
crowds into the background any 
consideration of longer-term eco- 
nomic growth potentials. Accord- 
ing to a recent issue of Business 
Conditions of the Federal Reserve 
Bank of Chicago, it is always a 
pressing question whether the 
economy will continue to operate 
at full steam in the immediate 
future. In evaluating prospects, it 
is observed, business men focus at- 
tention on such matters as the out- 
look for investment in new plant 
and equipment, consumer demand 
for durables, taxes and Govern- 
ment spending, and inventory fluc- 
tuations. 

Total U. S. population, states 
the review, has just passed the 160 
million mark, and has grown 10 
million since the 1950 census. Gain 
at a somewhat reduced pace is vis- 
ualized for the remaining two- 
thirds of the present decade, with 
a figure of 175 million estimated 
for 1960. 

Vigorous population growth, we 
are reminded, helps to keep the 
economy running at full steam, the 
result of a steady addition to the 
number of consumers. However, 
there is nothing in growth itself 
which provides for an automatic 
increase in living standards. This 
is because the real key to an ex- 
panding supply of goods and serv- 
ices per capita lies elsewhere. It is 
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to be found in the rate of growth 
in productivity through techno- 
logical progress and investment, 
coupled with a demand for goods 
and services strong enough to ab- 
sorb the output of a fully-employed 
American economy. 

In the next seven years, states 
the Chicago Reserve Bank, in- 
creases in the number of workers 
and output per man-hour can 
sharply boost the nation’s capacity 
to produce goods and services. 
The environment in which this 
could occur, it is pointed out, 
necessarily entails full utilization 
of manpower and other resources 
throughout the period and a con- 
tinued high rate of investment. 
Thus, the national product could 
expand to approximately $460 
billion by 1960, assuming certain 
conditions. To achieve this goal, 
private investment must be main- 
tained at the present rate (using 
at least $60 billion of potential 
output by 1960) and there must 
be no material change in present 
spending levels for goods and serv- 
ices by Federal, state and_ local 
governments. Under these assump- 
tions, it would be necessary for 
consumers to buy an additional 
$85 billion of goods and services— 
which would amount to a 25 per 
cent increase in per capita con- 
sumption. 

What happens if an increase of 
this magnitude for consumers 
goods fails to materialize? Accord- 
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ing to the review, an intensification 
of private investment, a step-up in 
government expenditures, or some 
combination of the two would be 
required to fill the gap if unem- 
ployment were to be avoided. 
Some reduction in working hours, 
of course, could stem from an in- 
creased demand for leisure time. 


The growth in population will 
add children and “oldsters” faster 
than workers at least until the 
1960’s, but this “burden,” the 
Chicago Reserve Bank remarks, 
can be more than offset by rising 
productivity. 


Taxation 

“Taxes, National Security and 
Economic Growth”, the latest in a 
series of studies by the Committee 
for Economic Development, rec- 
ommends a long-range program for 
Federal tax reduction and tax re- 
forms to stimulate rapid economic 
growth, while maintaining a bal- 
anced budget. 

Tax revisions to which the Com- 
mittee would give high priority, 
when revenue needs permit, are 
those it considers most likely to in- 
crease the rate of economic growth. 
In its program, high priority is 
given to reduction of individual 
income tax rates. While recom- 
mending that all brackets share in 
this reduction, it states that major 
emphasis should be placed on re- 
ducing those rates now in excess of 
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40 per cent, so that funds needed 
to expand national production and 
income may be released. Present 
high income rates on the upper 
brackets, it is declared, retard in- 
vestment needed for economic 
progress and tend to direct funds 
into safe rather than risk-bearing 
ventures. 

Sales taxation, observes the 
Committee, appears inferior to in- 
come taxation levied at rates that 
do not seriously threaten economic 
growth—mainly because sales tax- 
ation does not permit distinctions 
to be made on the basis of tax- 
payers’ income and family status. 

Previous recommendations for 
discontinuance of Federal income 
tax exemptions granted on interest 
derived from state and municipal 
bonds are renewed. Such exemp- 
tions are regarded as “both in- 
equitable and economically un- 
sound.” 

A serious defect in the personal 
income tax, notes the Committee, 
is the lack of a system of averaging 
income. “Under the present method 
of annual accounting for income 
tax, an individual whose income 
varies from year to year pays a 
larger income tax than one whose 
income is stable, even though over 
a period of, say, five years their 
total is the same. This is particu- 
larly hard on proprietors of small 
businesses whose profits vary 


widely from year to year.” 














*T’m proud to be 


a Savings Bonds salesman 


for Uncle Sam...” 


CHARLES M. WHITE 
President 
Republic Steel Corporation 






s, .. and I urge every business executive in the nation to advance 
the cause of American enterprise in this way. 

“Every one of us at Republic Steel is proud of the results of our 
Payroll Savings campaign: 96.7 per cent of our employees saving 
systematically from each paysin U.S. Savings Bonds. These re- 
sults were possible only because all 68,344 of us at Republic were 
part of an enthusiastic team. We feel that this is the best way we 
can demonstrate our appreciation of the efforts to have a sound 


dollar and a stable economy.” 


© 96.750 of Republic Steel’s 68,344 em- 

ployees—over 66,000 men and women 

—are enrolled in the Payroll Savings 

Plan. 

These 66,000 members of Republic’s 

“enthusiastic team,” as Mr. White 

so aptly terms them, are investing 

more than $16,000,000 per year in 

U.S. Savings Bonds. 

e In addition to building personal se- 
curity, these men and women of Re- 
public are making a very important 
contribution to America’s “efforts to 
have a sound dollar and a stable 
economy.” 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 
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Certainly Republic Steel’s Payroll 
Savings record is outstanding—one of 
the best in the country. But it is not 
unique. Other companies have com- 
parable records, measured in percent- 
age of employee participation, or in an- 
nual Savings Bond purchases. 


A wire or letter to Savings Bonds 
Division, U.S. Treasury Department, 
Washington, D.C., will bring prompt 
cooperation from your State Director. 
He will show you how easy it is to join 
Mr. White as a Savings Bond Salesman 
for Uncle Sam, with a company Payroll 
Savings Plan that you can be proud of. 

















WVrapped in sleep 


--- wrapped in love 


Day’s end for tiny legs and arms ... the bedtime story told, 
prayers said, the tired little body held for a moment’s hug, 


then tucked into bed... 


Seal the day now with her good-night kiss and let her drift 
away into slumber, safe and secure. 


Security is the deepest need of our living, and its greatest 
reward. To provide it for those we love is a privilege possible 


only in a country like ours. 


And this is how we make America secure: by making our 
own homes so. One secure family circle touching another builds 


a secure land. 





Saving for security is easy! 
Here’s a savings system that 
really works—the Payroll Sav- 
ings Plan for investing in United 
States Savings Bonds. 

Go to your company’s pay 
office, choose the amount you 
want to save. That money will be 
set aside for you before you even 
draw your pay. And invested in 
Bonds which are turned over to 
you. 

If you can save only $3.75 a 
week on the Plan, in 9 years and 
8 months you will have $2,137.30. 
For your sake, and your family’s, 
too, how about signing up today? 
Or join the Bond-A-Month Plan 
where you bank. 


The U. S. Government does not pay for this 

advertisement. It is donated by this publica- 

tion in cooperation with the Advertising 

Council and the Magazine Publishers of 
America, 














